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Title  29— LABOR 

Chapter  V — Wage  and  Hour  Division, 
Department  of  Labor 

SUKHAPTER  B — STATEMENTS  OF  GENERAL  POL¬ 
ICY  OR  INTERPRETATION  NOT  DIRECTLY  RE¬ 
LATED  TO  REGULATIONS 

PART  780— EXEMPTIONS  APPLICABLE 
TO  AGRICULTURE,  PROCESSING  OF 
AGRICULTURAL  COMMODITIES, 
AND  RELATED  SUBJECTS 

All  of  Part  780  of  Title  29  of  the  Code 
of  Federal  Regulations  except  Subpart 
E  (l§  780.50  to  780.53)  is  hereby  revised 
in  the  manner  indicated  below  in  order 
to  adapt  it  to  the  Fair  Labor  Standards 
Amendments  of  1961  (secs.  2-14,  Public 
Law  87-30) .  Subpart  E  is  redesignated 
as  Subpart  J  and  §§  780.50,  780.51, 
780.52,  and  780.53  are  redesignated  as 
15780.950,  780.951,  780.952,  and  780.953, 
respectively.  In  addition,  clarifying 
amendments  are  made  in  the  title  of  the 
redesignated  subpart  and  in  paragraph 
(a)  of  redesignated  §  780.950. 

As  these  changes  are  concerned  solely 
with  interpretative  rules,  neither  public 
procedure  nor  delay  in  effective  date  is 
required  by  the  Administrative  Proce¬ 
dure  Act,  and  they  will  become  effective 
upon  publication  in  the  Federal  Reg¬ 
ister. 

1.  As  revised,  all  of  Part  780  of  Title 
29  of  the  Code  of  Federal  Regulations 
except  that  provided  for  in  Amendments 
2,  3,  and  4  of  this  document  reads  as 
follows: 

Subpart  A — Introductory 

Sec. 

780.0  Purpose  of  interpretative  bulletins 

in  this  part. 

780.1  General  scope  of  the  Act. 

780.2  Exemptions  from  Act’s  require¬ 

ments. 

7802  Exemptions  discussed  in  this  part. 

Matters  not  discussed  in  this  part. 
7802  Significance  of  official  interpreta¬ 

tions. 

^•6  Basic  support  for  interpretations. 

^•7  Reliance  on  interpretations. 

7802  Interpretations  made,  continued, 

and  superseded  by  this  part. 

7802  Related  exemptions  are  Interpreted 

together. 
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Subparf  B— Employment  in  Agricultural  or  Irriga¬ 
tion  Exempted  From  Minimum  Wage  and 
Overtime  Pay  Requirements  Under  Section 
13(a)(6) 

Introductory 

Sec. 

780.100  Scope  and  significance  of  interpre¬ 

tative  bulletin. 

780.101  Matters  disciissed  in  this  and  other 

subparts. 

780.102  Relation  of  discussion  to  child  labor 

provisions. 

Statutory  Provisions 

780.103  “Agriculture”  as  defined  by  the  Act. 

780.104  Statutory  exemptions  in  sections 

13(a) (6)  and  13(c). 

Principles  for  Applying  the  Section 
13(a)(6)  Exemption 

780.105  The  general  guides  for  applying  the 

exemption. 

780.106  Employee  basis  of  exemption  under 

section  13(a)  (6). 

780.107  Activities  of  the  employer  con¬ 

sidered  in  some  situations. 

780.108  Workweek  standard  under  section 

13(a)(6). 

780.109  Exempt  and  noncovered  work  dur¬ 

ing  a  workweek  under  section 
13(a)(6). 

780.110  Exempt  and  nonexempt  work  dur¬ 

ing  the  same  workweek. 

780.111  Work  exempt  under  another  section 

of  the  Act. 

General  Scope  op  “Agriculture” 

780.112  How  modern  specialization  affects 

the  scope  of  agriculture. 

780.113  “Primary”  and  “secondary”  agricul¬ 

ture  under  section  3(f) . 

Exemption  for  “Primary”  Agriculture 
Generally 

780.114  General  statement  on  “primary”  ag¬ 

riculture. 

780.115  Employment  in  “primary”  agricul¬ 

ture  is  exempt  regardless  of  why 
or  where  work  is  performed. 

“Farming  in  All  Its  Branches” 

780.116  Scope  of  the  statutory  term. 

780.117  Listed  activities. 

780.118  Determination  of  whether  unlisted 

activities  are  “farming”. 

“Cultivation  and  Tillage  of  the  Soil” 

780.119  Operations  included  in  “cultivation 

and  tillage  of  the  soil”. 


780.120  “Dairying”  as  a  farming  operation. 


“Agricultural  or  Horticultubal 
Commodities” 

Sec. 

780.121  General  meaning  of  "agricultural  or  . 

horticultural  commodities”. 

780.122  Seeds,  spawn,  etc. 

780.123  Wild  commodlUes. 

780.124  Forest  products. 

780.125  Commodities  included  by  reference 

to  the  Agricultural  Marketing  Act. 

“Production,  Cultivation,  Growing,  and 
Harvesting”  of  Commodities 

780.126  “Production,  cultivation,  growing”. 

780.127  “Harvesting”. 

“Raising  of  Livestock,  Bees,  Fur-Bearing 
Animals,  or  Poultry" 

780.128  Employment  in  the  specified  opera¬ 

tions  generally. 

780.129  Raising  of  “livestock”. 

780.130  What  constitutes  “raising”  of  live¬ 

stock. 

780.131  Activities  relating  to  race  horses. 

780.132  Raising  of  bees. 

780.133  Raising  of  fur-bearing  animals.  ” 

780.134  Raising  of  poultry  in  general. 

780.135  Contract  arrangements  for  raising 

poultry. 

780.136  Hatchery  operations. 

Practices  Exempt  Under  “Secondary”  Mean¬ 
ing  OF  Agriculture  Generally 

780.137  General  statement  on  “secondary” 

agriculture. 

780.138  Required  relationship  of  practices 

to  farming  operations. 

Practices  Performed  “by  a  Farmer” 

780.139  Performance  “by  a  farmer”  gen¬ 

erally. 

780.140  Operations  which  constitute  one  a 

“farmer”. 

780.141  Operations  must  be  performed  "by” 

a  farmer. 

780.142  Farmers’  cooperative  as  a  “farmer”. 
Practices  Performed  “on  a  Farm* 

780.143  Performance  “on  a  farm”  generally. 

780.144  Meaning  of  “farm”. 

780.145  Employment  in  practices  on  a  farm. 


‘Such  Farming  Operations'^ 


THE  Farmer 


780.146  Practices  must  be  performed  in  con¬ 

nection  with  farmer’s  own  farm¬ 
ing. 

780.147  Application  of  the  general  prin¬ 

ciples. 

780.148  Pea  vining. 

780.149  Place  of  performing  the  practice  as 

a  factor. 
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"Such  Fabming  Operations” — on  the  Farm 
Sec. 

780.160  Practices  must  relate  to  farming 

operations  on  the  particular 
farm. 

780.161  Practices  on  a  farm  not  related  to 

farming  operations. 

780.162  Practices  on  a  farm  not  performed 

foi  the  farmer. 

Performance  of  the  Practices  "as  an  In¬ 
cident  TO  OB  IN  Conjunction  With”  the 
Farming  Operations 

780.163  "As  an  incident  to  or  in  conjunction 

with”  the  farming  operations. 

780.164  The  relationship  is  determined  by 

consideration  of  all  relevant 
factors. 

780.166  Importance  of  related  exemptions. 

780.166  Importance  of  relationship  of  the 

practice  to  farming  generally. 

780.167  Practices  performed  on  farm  prod¬ 

ucts — special  factors  considered. 

Practices  Included  When  Performed  as 
Provided  in  Section  3(f) 

780.168  “Any”  practices  meeting  the  re¬ 

quirements  will  qualify  for  ex¬ 
emption. 

780.169  Named  practices  as  well  as  others 

must  meet  the  requirements. 

"Fobestrt  or  Lumbering  Operations” 

780.160  Exemption  of  forestry  or  lumbering 

operations  is  limited. 

780.161  Meaning  of  “forestry  or  lumbering 

operations”. 

780.162  Subordination  to  farming  opera¬ 

tions  is  necessary  for  exemption. 

780.163  Performance  of  operations  on  a 

farm  but  not  by  the  farmer. 

780.164  Number  of  employees  engaged  in 

operations  not  material. 

“Preparation  fob  Market” 

780.166  Scope  and  limits  of  exemption  for 
“preparation  for  market”. 

780.166  Particular  operations  on  commodi¬ 

ties. 

Specdted  Delivery  Operations 

780.167  Application  of  exemption  to  speci¬ 

fied  delivery  operations  generally. 

780.168  Delivery  “to  storage”. 

780.169  Delivery  “to  market”. 

780.170  Delivery  “to  carriers  for  transpor¬ 

tation  to  market”. 

Exemption  of  Transportation  Operations 
Not  Mentioned  in  Section  3(f) 

780.171  Transportation  of  farm  products 

from  the  fields  or  farm. 

780.172  Other  transportation  incident  to 

farming. 

Other  Unlisted  Practices  Which  May  Be 
Exempt 

780.173  Examples  of  practices  exempt  if  re¬ 

quirements  of  section  3(f)  are 
met. 

Application  of  Sections  3(f)  and  13(a)  (6) 
TO  Nurseries  and  Landscaping 

780.174  Exempt  nursery  activities  generally. 

780.176  Exempt  and  nonexempt  planting; 

lawn  mowing. 

780.176  Operations  with  respect  to  wild 

plants. 

780.177  Forest  and  Christmas  tree  activi¬ 

ties. 

780.178  Packing,  storage,  warehousing,  and 

sale  of  nursery  products. 

Application  of  Sections  3(f)  and  13(a)(6) 
TO  Hatcheries 

780.179  The  typical  hatchery  operations 

constitute  “agriculture”, 

780.180  Contract  production  of  hatching 

eggs. 


RULES  AND  REGULATIONS 

Sec. 

780.181  Hatchery  employees  working  on 

farms. 

780.182  Produce  business. 

780.183  Feed  sales  and  other  nonexempt 

activities. 

The  Section  13(a)(6)  Irrigation  Exemption 

780.184  Exemption  of  employees  employed 

in  specified  irrigation  activities. 

780.186  Exemption  is  direct  and  does  not 
mean  activities  are  agriculture. 

780.186  Exemption  is  from  minimum  wages 

and  overtime  only. 

780.187  System  must  be  nonprofit  or  oper¬ 

ated  on  a  share-crop  basis. 

780.188  Facilities  of  system  must  be  used 

exclusively  for  agricultural  pur¬ 
poses. 

780.189  Employment  “in  connection  with 

the  operation  or  maintenance” 
is  exempt. 

Subpart  C — Employment  in  Agriculture  and  Live¬ 
stock  Auction  Operations  Under  the  Section 
13(a)(16)  Exemption 

Introductory 

780.200  Scope  and  significance  of  interpre¬ 

tative  bulletin. 

780.201  Statutory  provision. 

780.202  General  explanatory  statement. 

Requirements  for  Exemption 

780.203  What  determines  application  of 

exemption. 

780.204  General  requirements. 

780.206  Employment  in  agriculture. 

780.206  Interpretation  of  term  “agricul- 
..  ture”. 

780.207  “Primarily  employed”  in  agricul¬ 

ture. 

780.208  “During  his  workweek”. 

780.209  Workweek  unit  in  applying  the 

exemption. 

780.210  Workweek  exclusively  in  exempt 

work. 

780.211  Workweek  exclusively  in  agricul¬ 

ture. 

780.212  Employment  by  a  “farmer”. 

780.213  “By  such  farmer”. 

780.214  Definition  of  a  farmer. 

780.216  Raising  of  livestock. 

780.216  Operations  included  in  raising  live- 
•  stock. 

780.217  Adjunct  livestock  auction  opera¬ 

tions. 

780.218  “His  own  account” — “in  conjunc- 
I  tion  with  other  farmers”. 

780.219  Work  “in  connection  with”  live¬ 

stock  auction  operations. 

780.220  Minimum  wage  for  livestock  auc¬ 

tion  work. 

Effect  of  Exemption 

780.221  No  minimum  wage  for  agriculture 

in  exempt  week. 

780.222  No  overtime  wages  in  exempt  week. 

Combination  of  Exempt  and  Nonexempt 
Work 

780.223  Engagement  in  exempt  and  non¬ 

exempt  work. 

780.224  Work  exempt  under  more  than  one 

section  of  the  Act, 

Subpart  D — Employment  of  Agricultural  Employ¬ 
ees  in  Processing  Shade-Grown  Tobacco;  Ex¬ 
emption  From  Minimum  Wage  and  Overtime 
Pay  Requirements  Under  Section  13(a)(21) 
Introductory 

780.300  Scope  and  significance  of  inter¬ 

pretative  bulletin. 

780.301  Statutory  provision. 

780.302  Legislative  history  of  exemption. 

780.303  What  determines  the  application  of 

the  exemption. 


Sec. 
780.304 


780.306 

780.306 

780.307 


Requirements  for  Exemption 

Basic  conditions  of  exemption. 
“Shade-Grown  Tobacco” 
Definition  of  “shade-grown  tobac 

CO”. 

Dependence  of  exemption  on  shade- 
grown  tobacco  operations. 

“Such  tobacco”. 

Agricultural  Employees  Who  May  Quaint 
FOR  Exemption 

780.308  Exemption  limited  to  specified 

agricultural  employees. 

780.309  Agriculture. 

780.310  “Any  agricultural  employee”. 

780.311  Meaning  of  “agricultural  employee” 

780.312  “Employed  in  the  growing  and 

harvesting”. 

780.313  What  employment  in  growing  and 

harvesting  is  sufficient. 

780.314  “Growing”  and  “harvesting”. 

Exempt  Processing 

780.316  Processing  requirements  of  section 
13(a) (21). 

780.316  “Prior  to  the  stemming  process”. 

780.317  “For  use  as  cigar  wrapper  tobacco". 

780.318  Exempt  processing  operations. 

780.319  General  scope  of  exempt  operations. 

780.320  Particular  operations  which  may  be 

exempt. 

780.321  Other  processing  operations. 

780.322  Nonprocessing  employees. 

Workweek  Application  of  Exemption 

780.323 


780.324 


780.326 

780.326 


Workweek  is  used  in  applying  the 
exemption. 

Exclusive  engagement  in  exempt 
work. 

Exempt  and  nonexempt  work. 

Work  exempt  under  another  sec¬ 
tion  of  the  Act. 


Subpart  E — Employment  in  Fruit  and  Vegetable 
Harvest  Transportation  Exempted  From  Mini¬ 
mum  and  Overtime  Pay  Requirements  Under 
Section  13(a)(22) 

Introductory 

780.400  Scope  and  significance  of  interpreta¬ 

tive  bulletin. 

780.401  Statutory  provision. 

780.402  Legislative  history  of  exemption. 

780.403  General  scope  of  exemption. 

780.404  What  determines  the  exemption. 

780.406  Employers  who  may  claim  exemp¬ 
tion. 

Exempt  Operations  on  Fruits  or  Vegetablb 

780.406  Requisites  for  exemption  generally. 

780.407  “Fruits  or  vegetables”. 

780.408  Relation  of  employee’s  work  to 

specified  transportation. 

780.409  “Transportation”. 

780.410  Engagement  in  transportation  and 

preparation. 

780.411  Preparation  for  transportation. 

780.412  Exempt  preparation. 

780.413  Nonexempt  preparation. 

780.414  “From  the  Farm”. 

780.416  “Place  of  first  processing”. 

780.416  “Place  of  *  *  •  first  marketing”. 

780.417  “Within  the  same  State”.  ’ 

Exempt  Transportation  of  Fruit  ob  Vbgi- 
TABLE  Harvest  Employees 

780.418  Requisites  for  exemption  generally. 

780.419  Engagement  “in  transportation”  oi 

harvest  workers. 

780.420  Workers  transported  must  be  fruit 

or  vegetable  harvest  workers. 

780.421  Persons  “employed  or  to  be  em¬ 

ployed”  in  fruit  or  vegetable 
harvesting. 

780.^22  “Harvesting”  of  fruits  or  vegetables. 
780.423  “Between  the  farm  and  any  point 
within  the  same  State”. 
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^obkweek  Application  op  Exemption 

^424  Workweek  is  used  in  applying  tlie 
exemption. 

,,00.426  Exclusive  engagement  in  exempt 
work. 

■780426  Exempt  and  nonexempt  work. 

,,00  427  Work  exempt  under-  another  sec¬ 
tion  of  the  Act. 

jjiljpflrt  F _ Employment  In  Ginning  of  Colton  for 

Market  Exempted  From  Minimum  Wage  and 
Overtime  Pay  Requirements  Under  Section 
13(aH1 8) 

Introductory 

I 

700500  Scope  and  significance  of  interpre¬ 
tative  bulletin. 

780  501  Statutory  provisions. 

780.502  What  determines  application  of  the 

exemption. 

780.503  Basic  conditions  of  exemption. 
Ginning  of  Cotton  for  Market 

780.504  ••Ginning”  of  cotton. 

780.505  Ginning  of  “cotton”. 

780506  Exempt  ginning  limited  to  first 
processing. 

780507  Cotton  must  be  ginned  •‘for  mar¬ 
ket”. 

-  Employees  “Engaged  in”  Ginning 

780.508  Who  may  qualify  for  the  exemption 

generally. 

780.509  Employees  engaged  in  exempt  op¬ 

erations. 

780.510  Employees  not  •‘engaged  in”  gin¬ 

ning. 

•‘County  Where  Cotton  Is  Grown  in 
Commercial  Quanttites” 

780.511  Exemption  dependent  on  place  of 

employment  generally. 

780.512  ••County”. 

780.513  •‘County  where  cotton  is  grown”. 
780514  "Grown  in  commercial  quantities”. 

Workweek  Application  of  Exemption 

780515  Workweek  is  used  in  applying  the 
exemption. 

780.516  Exclusive  engagement  in  exempt 
work. 

780517  Exempt  and  nonexempt  work. 

780518  Work  exempt  under  another  sec¬ 
tion  of  the  Act. 

Subpart  G — Employment  by  Small  Country  Ele¬ 
vators  Within  Area  of  Production;  Exemption 
From  Minimum  Wage  and  Overtime  Pay  Re¬ 
quirements  Under  Section  13(a)(17) 

Introductory 

780.600  Scope  and  significance  of  interpre¬ 
tative  bulletin. 

780.801  Statutory  provision. 

780.602  What  determines  application  of  the 

exemption. 

780.603  Basic  requirements  for  exemption. 

“Establishment  Commonly  Recognized  as  a 
Country  Elevator” 

,  780.604  Dependence  of  exemption  on  na-  • 
ture  of  employing  establishment. 

780.605  Meaning  of  “establishment”. 

780.606  Recognition  of  character  of  estab¬ 

lishment. 

780.607  Establishments  ‘‘commonly  recog¬ 

nized”  as  country  elevators. 

780.608  A  country  elevator  is  located  near 

and  serves  farmers. 

780.609  Size  and  equipment  of  a  country 

elevator. 

780.610  A  country  elevator  may  sell  prod¬ 

ucts  and  services  to  farmers. 

780.611  Exemption  of  mixed  business  ap¬ 

plies  only  to  country  elevators. 


Employment  of  “No  M(»x  Than  Five 
Employees 

Sec. 

780.612  Limitation  of  exemption  to  estab¬ 

lishments  with  five  or  fewer  em¬ 
ployees.. 

780.613  Determining  the  number  of  em¬ 

ployees  generally. 

780.614  Employees  employed  "in  such  op¬ 

erations”  to  be  counted. 

780.615  Counting  employees  “employed  in 

the  establishment”. 

Employees  “Employed  *  *  •  by”  the 
Country  Elevator  ,  Establishment 

780.616  Exemption  of  employees  “employed 

*  •  *  by”  the  establishment. 

780.617  Determining  whether  there  is  em¬ 

ployment  “by”  the  establish¬ 
ment. 

780.618  Employees  who  may  be  exempt. 

780.619  Employees  not  employed  “by”  the 

elevator  establishment. 

Employment  “Within  the  Area  op 
Production” 

780.620  “Area  of  production”  requirement 

of  exemption. 

Workweek  Application  of  Exemption 

780.621  Employment  in  the  particular 

workweek  as  test  of  exemption. 

780.622  Exempt  workweeks. 

780.623  Exempt  and  nonexempt  employ¬ 

ment. 

780.624  Work  exempt  under  another  sec¬ 

tion  of  the  Act. 

Subpart  H — Employment  Within  Area  of  Produc¬ 
tion  of  Individuals  Engaged  in  Specified  Opera¬ 
tions  on  Products  of  Agriculture,  Exempted  From 
Minimum  Wage  and  Overtime  Pay  Require¬ 
ments  Under  Section  13(a)(10) 

,  Introductory 

780.700  Scope  and  significance  of  interpre¬ 

tative  bulletin. 

780.701  Statutory  provision. 

780.702  What  determines  the  application  of 

the  exemption. 

780.703  The  exemption  applies  only  to  those 

plainly  within  it. 

Requirements  for  Exemption 

780.704  Basic  conditions  of  exemption. 

780.705  Emplo3nnent  “within  the  area  of 

production”. 

780.706  Engagement  in  the  named  opera¬ 

tions. 

780.707  Employees  not  exempt  because  not 

engaged  in  named  operations. 

Operations  on  “Agricultural  or  Horttcul- 
tural  Commodities” 

780.708  Performing  operations  on  “agricul¬ 

tural  or  horticultural"  commodi¬ 
ties”  as  a  condition  of  exemption. 

780.709  The  “agricultural  or  horticultural 

commodities”  referred  to  in  the 
exemption. 

780.110  Commodities  produced  by  agricul¬ 
tural  or  horticultural  techniques. 

780.711  Commodities  not  included. 

780.712  Exemption  relates  to  “farm-market” 

commodities. 

780.713  Operations  on  processed  commodi¬ 

ties  not  Included. 

780.714  Ownership  of  commodities. 
Operations  on  Commodities  “Fob  Market” 

780.715  Performance  of  operations  “for 

market”. 

780.716  Form  in  which  commodities  are 

marketed  as  a  factor. 

780.717  Change  in  form  of  commodities  after 

performing  named  operations. 

780.718  Operations  performed  for  fanners. 

780.719  Performance  of  more  than  one  of 

named  operations  “for  market”. 

780.720  Operations  performed  within  and 

outside  “area  of  production”. 


Scope  of  the  Named  Operations 

Sec. 

780.721  Operations  included  within  the 

exemption  generally. 

780.722  Exemption  cannot  be  extended  to 

processing  operations  not  named. 

780.723  Illustrations  of  processing  opera¬ 

tions  not  included. 

780.724  Activities  incidental  to  named  op- 
.  erations. 

Named  Operations  Performable  on  the 
Specified  Commodities  for  Market 

780.725  General  statement  on  performance 

of  named  operations. 

“handling” 

780.726  Exempt  “handling”. 

780.727  Activities  included  in  “handling”. 

780.728  Activities  not  included  in  “han¬ 

dling”. 

780.729  Handling  as  a  part  of  processing. 

“packing” 

780.730  Exempt  “packing”. 

780.731  Activities  included  and  excluded. 

“storing” 

780.732  Exempt  ‘^storing”. 

780.733  Activities  included  and  excluded. 

“compressing”  ^ 

780.734  Exempt  “compressing”. 

780.735  Activities  Included  and  excluded. 

“pasteurizing” 

780.736  Exempt  “pasteurizing”. 

780.737  Activities  included  in  “pasteuriz¬ 

ing”. 

“drying” 

780.738  Exempt  “drying”. 

780.739  Activities  Included  In  “drying”. 

780.740  Drying  where  change  in  natural 

form  of  commodities  is  involved. 

780.741  Processing  preliminary  to  actual 

drying. 

“preparing  in  their  raw  Or  natural  state” 

780.742  Exempt  “preparing”. 

780.743  “Raw  or  natural  state”. 

780.744  General  characteristics  of  Included 

operations. 

780.745  Operations  on  particular  commodi¬ 

ties. 

780.746  Fruits  and  vegetables. 

780.747  Grain,  seeds,  and  field  crops. 

780.748  Hemp,  fiax,  and  otho:  fibre  crops. 

780.749  Nursery  stock. 

780.750  Nuts. 

780.751  Sugar  cane  and  sugar  beets. 

780.752  Tobacco. 

780.753  Poultry  and  livestock. 

780.754  Eggs. 

780.755  Milk. 

780.756  Wool.  • 

780.757  Fur. 

'  “canning” 

780.758  Exempt  “canning”. 

780.759  Canning  of  mixtures  containing 

product  other  than  ^lecified 
.  commodities. 

780.760  Operations  included  in  “canning”. 

780.761  Necessary  preparatory  operations. 

780.762  Operations  subsequent  to  hermeti- 

cal  sealing  and  sterilizing. 

780.763  Other  activtles  performed  as  part 

of  “canning”. 

78(L764  Other  activities  not  performed  as 
part  of  “canning”. 

“making  cheese  or  butter  or  other  dairy 
products” 

780.765  Exempt  “making”  of  “dairy 

products”. 

780.766  Products  which,  are  considered 

“dairy  products”. 

780.767  Making  dairy  products  is  not  con- 

.  fined  to  first'  processing. 
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780.768  Making  dairy  products  for  conver¬ 

sion  into  other  products. 

780.769  Operations  performed  on  previously 

made  dairy  products. 

780.770  Operations  which  are  an  integral 

part  of  making  dairy  products. 
780.711  Employees  not  engaged  in  “mak¬ 
ing”  the  dairy  products. 


Workweek  Appucation  op  Exemption 


780.772  Employment  in  the  particular  wortc- 

week  as  test  of  exemption. 

780.773  Exempt  workweeks. 

780.774  J]xempt  and  nonexempt  employ- 
'  ment. 

780.775  ‘  Work  exempt  under  another  sec¬ 

tion  of  the  Act. 

780.776  Segregation  of  exempt .  and  non¬ 

exempt  work. 


Swbpart  I— Employment  of  Homeworkers  in  Mak¬ 
ing  Wreaths;  Exemption  From  Minimum  Wage, 
Overtime  Compensation  and  Child  Labor  Pro¬ 
visions 

Introductory 


780.800  Scope  and  significance  of  inter¬ 

pretative  bulletin. 

780.801  General  explanatory  statement. 


which  establishes  minimum  wage,  over¬ 
time  pay,  and  child  labor  requirements 
that  apply  as  provided  in  the  Act.  These 
requirements  are  applicable,  except 
where  exemptions  are  provided,  to  em¬ 
ployees  in  those  workweeks  when  they 
are  engaged  in  interstate  or  foreign  com¬ 
merce  or  in  the  production  of  goods  for 
such  commerce  or  are  employed  in  enter¬ 
prises  so  engaged  within  the  meaning 
of  definitions  set  forth  in  the  Act.  Em¬ 
ployers  having  such  employees  are  re¬ 
quired  to  comply  with  the  Act’s  pro¬ 
visions  in  this  regard  unless  relieved 
therefrom  by  some  exemption  in  the  Act, 
and  with  specified  recordkeeping  re¬ 
quirements  contained  in  Part  516  of 
this  chapter.  The  law  authorizes  the 
Department  of  Labor  to  investigate  for 
compliance  and,  in  the  event  of  viola¬ 
tions,  to  supervise  the  payment  of  unpaid 
minimum  wages  or  unpaid  overtime 
compensation  owing  to  any  employee. 
The  law  also  provides  for  enforcement  in 
the  courts. 


Requirements  for  Exemption 


780.802 

780.803 


780.804 

780.805 

780.806 

780.807 


780.808 


780.809 

780.810 

780.811 

780.812 

780.813 

780.814 

780.815 

780.816 


Statutory  requirements. 

Wbat  determines  the  application 
of  the  exemption. 

General  requirements. 

Homeworker. 

In  or  about  a  home. 

Exemption  is  inapplicable  if 
wreath -making  is  not  in  or  about 
a  home. 

Examples  of  places  not  considered 
homes. 

Wreaths. 

Principally. 

Evergreens. 

Other  evergreens. 

Natural  evergreens. 

Harvesting. 

Other  forest  products. 

Use  of  evergreens  and  forest  prod¬ 
ucts. 


Workweek  Application  of  Exemption 


780.817  Workweek  is  used  in  applying  the 

exemption. 

780.818  Exclusive  engagement  in  exempt 

work. 

780.819  Work  exempt  under  another  sec¬ 

tion  of  the  Act. 

780.820  Exempt  and  nonexempt  work. 


Authority:  §§  780.0  to  780.820  issued  un¬ 
der  secs.  1-19,  52  Stat.  1060,  as  amended;  75 
Stat.  65;  29  U.S.C.  201-219. 


Subpart  A — introductory 


§  780.0  Purpose  of  interpretative  bul¬ 
letins  in  this  part. 

It  the  purpose  of  the  interpretative 
bulletins  in  this  part  t^  provide  an  official 
statement  of  the  views  of  the  Depart¬ 
ment  of  Labor  with  respect  to  the  appli¬ 
cation  and  meaning  of  the  provisions 
of  the  Fair  Labor  Standards  Act  of  1938, 
as  amended,  which  exempt  certain  em¬ 
ployees  from  the  minimum  wage  or  over¬ 
time  pay  requirements,  or  both,  when 
employed  in  agriculture  or  in  certain  re¬ 
lated  activities  or  in  certain  operations 
with  respect  to  agricultural  or  horticul¬ 
tural  commodities. 


§  780.2  Exemptions  from  Act’s  require¬ 
ments. 


The  Act  provides  a  number  of  specific 
exemptions  from  the  general  require¬ 
ments  described  in  §  780.1.  Some  are 
exemptions  from  the  overtime  provisions 
only.  Others  are  from  the  child  labor 
provisions  only.  Several  are  exemptions 
from  both  the  minimum  wage  and  the 
overtime  requirements  of  the  Act. 
Finally,  there  are  some  exemptions  from 
all  three — minimum  wage,  overtime  pay, 
and  child  labor  requirements.  An  em¬ 
ployer  who  claims  an  exemption  under 
the  Act  has  the  burden  of  showing  that 
it  applies  (Walling  v.  General  Industries 
Co.,  330  U.S.  545;  Mitchell  v.  Kentucky 
Finance  Co.,  359  U.S.  290) .  Conditions 
specified  in  the  language  of  the  Act  are 
“explicit  prerequisites  to  exemption’’ 
(Arnold  v.  Kanowsky,  361  U.S.  388). 
“The  details  with  which  the  exemptions 
in  this  Act  have  been  made  preclude  their 
enlargement  by  implication’’  and  “no 
matter  how  broad  the  exemption,  it  is 
meant  to  apply  only  to’’  the  specified 
activities  (Addison  v.  Holly  Hill,  322  U.S. 
607;  Maneja  v.  Waialua,  349  U.S.  254). 
Exemptions  provided  in  the  Act  “are  to 
be  narrowly  construed  against  the  em¬ 
ployer  seeking  to  assert  them’’  and  their 
application  limited  to  those  who  come 
“plainly  and  unmistakably  within  their 
terms  and  spirit’’  (Phillips  v.  Walling, 
334  U.S.  490;  Mitchell  v.  Kentucky  Fi¬ 
nance  Co.,  359  U.S.  290;  Arnold  v.  Kan¬ 
owsky,  361  U.S.  388) . 


and  the  subparts  in  which  they  are  con. 
sidered  include  the  section  13(a)(6)  ex* 
emption  (agriculture  and  irrigatiwi)* 
discussed  in  Subpart  B  of  this  part,  the 
section  13(a)  (16)  exemption  (agricul. 
ture  and  livestock  auction  operations) 
discussed  in  Subpart  C  of  this  part,  the 
section  13(a)  (21)  exemption  (agricul. 
tural  employees  processing  shade-grown 
tobacco)  discussed  in  Subpart  D,  the 
section  13(a)  (22)  exemption  (fruit  and 
vegetable  harvest  transportation)  dis- 
cussed  in  Subpart  E  of  this  part,  the 
section  13(a)  (18)  exemption  (cotton 
ginning)  discussed  in  Subpart  P  of  this 
part,  the  section  13(a)  (17)  exemption 
(country  elevators)  discussed  in  Subpart 
G  of  this  part,  and  the  section  13(a)  (lO) 
exemption  (operations  on  agricultural 
commodities  in  the  “area  of  production”) 
discussed  in  Subpart  H  of  this  part.  An 
exemption  in  section  13(d)  of  the  Act 
from  the  minimum  wage,  overtime  pay, 
and  child  labor  provisions  for  certain 
homeworkers  making  holly  and  ever¬ 
green  wreaths  is  discussed  in  Subpart  I 
of  this  part.  Exemptions  from  only  the 
overtime  provisions  under  sections  7(c) 
(specified  operations  on  agricidtuial 
commodities),  7(b)(3)  (seasonal  indus- 
tries),  and  13(b)(5)  (outside  buyers  of 
certain  commodities)  are  discussed  in 
Subpart  J  of  this  part. 


§  780.3  Exemptions  discussed  in  this 
part. 


§  780.1  General  scope  of  the  Act. 

The  Fair  Labor  Standards  Act  is  a 
Federal  statute  of  general  application 


§  780.4  Matters  not  discussed  in  this 
part. 


The  application  of  provisions  of  the 
Fair  Labor  Standards  Act  other  than  the 
exemptions  referred  to  in  §  780.3  is  not 
considered  in  this  Part  780.  Interpre- 
tative  bulletins  published  elsewhere  in 
the  Code  of  Federal  Regulations  deal 
with  such  subjects  as  the  general  cover¬ 
age  of  the  Act  (Part  776  of  this  chapter) 
and  of  the  child  labor  provisions  (Part  4 
of  this  title.  Subpart  G  of  this  part  of 
which  also  discusses  exemptions  from 
child  labor  requirements) ,  methods  of 
payment  of  wages  (Part  777  of  this  chap¬ 
ter)  ,  computation  and  payment  of  over¬ 
time  compensation  (Part  778  of  this 
chapter) ,  and  hours  worked  (Part  785 
of  this  chapter) .  Regulations  on  record¬ 
keeping  are  contained  in  Part  516  of  tiiis 
chapter  and  regulations  defining  exempt 
administrative,  executive,  and  profes¬ 
sional  employees,  and  outside  salesmen 
are  contained  in  Part  541  of  this  chapter. 
Regulations  and  interpretations  on  other 
subjects  concerned  with  the  application 
of  the  Act  are  listed  in  the  table  of  con¬ 
tents  to  this  chapter.  Copies  of  any  of 
these  documents  may  be  obtained  from 
any  office  of  the  Wage  and  Hour  and 
Public  Contracts  Divisions. 


The  specific  exemptions  which  the  Act 
provides  for  employment  in  agricultui’e 
and  in  certain  operations  more  or  less 
closely  connected  with  the  agricultural 
industry  are  discussed  in  this  Part  780. 
These  exemptions  differ  substantially  in 
their  terms,  scope,  and  methods  of  ap¬ 
plication.  Each  of  them  is  therefore 
separately  considered  in  a  subpart  of  this 
part  which,  together  with  this  Subpart  A, 
constitutes  the  official  interpretative  bul¬ 
letin  of  the  Department  of  Labor  with 
respect  to  that  exemption.  Exemptions 
from  minimum  wages  and  overtime  pay 


§  780.5  Significance  of  official  inierpi*' 
tations. 


The  regulations  in  this  part  contain 
the  official  interpretations  of  the  Depart¬ 
ment  of  Labor  with  respect  to  the  appli¬ 
cation  under  described  circumstances' of 
the  provisions  of  law  which  they  discuss. 
These  interpretations  indicate  the  ctm* 
struction  of  the  law  which  the  Secretary 
of  Labor  and  the  Administrator  believe 
to  be  correct  and  which  will  guide  thi® 
in  the  performance  of  their  duties  under 
the  Act  unless  and  until  they  are  other¬ 
wise  directed  by  authoritative  decisic^ 
of  the  courts  or  conclude,  upon  reexami- 
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mtlon  of  an  Interpretation,  that  It  Is 
meorrect. 

§7^*6  Basic  support  for  interpreta¬ 
tions. 

The  ultimate  decisions  on  interpreta- 
♦kwis  of  the  Act  are  made  by  the  courts 
IStchell  V.  Zachry.  362  U.S.  310; 
Kirschbaum  v.  Walling.  316  U.S.  517). 
Court  decisions  supporting  interpreta¬ 
tions  contained  in  this  bulletin  are  cited 
where  it  is  believed  they  may  be  helpful. 
On  matters  which  have  not  been  deter¬ 
mined  by  the  courts,  it  is  necessary  for 
the  Secretary  of  Labor  and  the  Adminis¬ 
trator  to  reach  conclusions  as  to  the 
meaning  and  the  application  of  provi¬ 
sions  of.  the  law  in  order  to  carry  out 
their  responsibilities  of  administration 
mid  enforcement  (Skidmore  v.  Swift,  323 
UJ5. 134^  •  order  that  these  positions 
may  be  made  known  to  persons  who  may 
he  affected  by  them,  official  interpreta¬ 
tions  are  issued  by  the  Administrator  on 
the  advice  of  the  Solicitor  of  Labor,  as 
authorized  by  the  Secretary  (Reorg.  PI.  6 
of  1950. 64  Stat.  1263;  Gen!  Ord.  45A,  May 
24, 1950;  15  F.R.  3290).  As  included  in 
the  regulations  in  this  part,  these  inter¬ 
pretations  are  believed  to  express  the  in¬ 
tent  of  the  law  as  reflected  in  its  provi¬ 
sions  and  as  construed  by  the  courts  and 
evidenced  by  its  legislative  history. 
References  to  pertinent  legislative  his¬ 
tory  are  made  in  this  bulletin  where  it 
appears  that  they  w'ill  contribute  to  a 
better  understanding  of  the  interpreta¬ 
tions. 

§  780.7  Reliance  on  interpretations. 

The  interpretations  of  the  law  con¬ 
tained  in  this  part  are  official  interpreta¬ 
tions  which  may  be  relied  upon  as  pro- 
Tided  in  section  10  of  the  Portal-to-Portal 
Act  of  1947.  In  addition,  the  Supreme 
Court  has  recognized  that  such  in¬ 
terpretations  of  this  Act  “provide  a 
practical  guide  to  employers  and  em¬ 
ployees  as  to  how  the  office  representing 
the  public  interest  in  its  enforcement  will 
seek  to  apply  it”  and  “constitute,  a  body 
of  experience  and  informed  judgment  to 
which  courts  and  litigants  may  properly 
resort  for  guidance.”  Further,  as  stated 
by  the  Court:  “Good  administration  of 
the  Act  and  good  judicial  administration 
alike  require  that  the  standards  of  public 
enforcement  and  those  for  determining 
iwlvate  rights  shall  be  at  variance  only 
where  justified  by  very  good  reasons.” 
(Skidmore  v.  Swift,  323  U.S.  134.)  Some 
of  the  interpretations  in  this  part  are 
Interpretations  of  exemption  provisions 
as  they  appeared  in  the  original  Act  be¬ 
fore  amendment  in  1949  and  1961,  which 
have  remained  unchanged  because  they 
are  consistent  with  the  amendments. 
These  interpretations  may  be  said  to 
have  Congressional  sanction  because 
“When  Congress  amended  the  Act  in 
1949  it  provided  that  pre-1949  rulings 
and  interpretations  by  the  Administrator 
Aould  remain  in  effect  unless  inconr 
sistent  with  the  statute  as  amended.  63 
Stat.  920.”  (Mitchell  v.  Kentucky  Fi- 
iiance  Co.,  359  U.S.  290;  accord,  Maneja 
V.  Waialua.  349  U.S.  254.) 


§  780.8  Interpretations  made,  continued, 
and  superseded  by  this  part. 

On  and  after  publication  of  this  Part 
780  in  the  Federal  Register,  the  inter¬ 
pretations  contained  therein  shall  be  in 
effect  and  shall  remain  in  effect  imtil 
they  are  modifled,  rescinded  or  with¬ 
drawn.  This  part  supersedes  and  re¬ 
places  the  interpretations  previously 
published  in  the  Federal  Register  and 
Code  of  Federal  Regulations  as  Part  780 
of  this  chapter.  Prior  opinions,  rulings, 
and  interpretations  and  prior  enforce¬ 
ment  policies  which  are  not  inconsistent 
with  the  interpretations  in  this  part  or 
with  the  Fair  Labor  Standards  Act  as 
amended  by  the  Fair  Labor  Standards 
Amendments  of  1961  are  continued  in 
effect;  all  other  opinions,  rulings,  inter¬ 
pretations,  and  enforcement  policies  on 
the  subjects  discussed  in  the  interpreta¬ 
tions  in  this  part  are  rescinded  and  with¬ 
drawn.  The  interpretations  in  this  part 
provide  statements  of  general  principles 
applicable  to  the  subjects  discussed  and 
illustrations  of  the  application  of  these 
principles  to  situations  that  frequently 
arise.  They  do  not  and  cannot  refer 
specifically  to  every  problem  which  may 
be  met  in  the  consideration  of  the 
exemptions  discussed.  The  omission  to 
discuss  a  particular  problem  in  this  part 
or  in  interpretations  supplementing  it 
should  not  be  taken  to  indicate  the  adop¬ 
tion  of  any  position  by  the  Secretary  of 
Labor  or  the  Administrator  with  respect 
to  such  problem  or  to  constitute  an  ad¬ 
ministrative  interpretation  or  practice 
or  enforcement  policy.  Questions  on 
matters  not  fully  covered  by  this  bulletin 
may  be  addressed  to  the  Administrator 
of  the  Wage  and  Hour  and  Public  Con¬ 
tracts  Divisions,  United  States  Depart¬ 
ment  of  Labor,  Washington  25,  D.C.,  or 
to  any  Regional  Office  of  the  Divisions. 

§  780.9  Related  exemptions  are  inter¬ 
preted  togellier. 

The  interpretations  contained  in  the 
several  subparts  of  this  Part  780  con¬ 
sider  separately  a  number  of  exemptions 
which  affect  employees  who  perform  ac¬ 
tivities  in  or  connected  with  agriculture 
and  its  products.  These  exemptions  deal 
with  related  subject  matter  and  vairing 
degrees  of  relationships  between  them 
were  the  subject  of  consideration  in 
Congress  before  their  enactment.  To¬ 
gether  they  constitute  an  expression  in 
some  detail  of  existing  Federal  policy  on 
the  lines  to  be  drawn  in  the  industries 
connected  with  agriculture  and  agricul¬ 
tural  products  between  those  employees 
to  whom  the  pay  provisions  of  the  Act 
are  to  be  applied  and  those  whose  ex¬ 
clusion  in  whole  or  in  part  from  the  Act’s 
requirements  has  been  deemed  justified. 
The  courts  have  indicated  that  these  ex¬ 
emptions,  because  of  their  relationship 
to  one  another,  should  be  construed  to¬ 
gether  insofar  as  possible  so  that  they 
form  a  consistent  whole.  Consideration 
of  the  language  and  history  of  as  related 
exemption  or  exemptions  is  helpful  in 
ascertaining  the  intended  scope  and  ap¬ 
plication  of  an  exemption  whose  effect 
might  otherwise  not  be  clear  (Addison  v. 
Holly  Hill,  322  U.S.  607;  Maneja  v. 
Waialua,  349  U.S.  254;  Bowie  v.  Gonzalez 


(C.A.  1) ,  117  F,  2d  11) .  In  the  interpre¬ 
tations  of  the  several  exemption^  dis¬ 
cussed  in  the  various  subparts  of  this 
Part  780,  effect  has  been  given  to  these 
principles  and  each  exemption  has  been 
considered  in  its  relation  to  others  in 
the  group  as  well  as  to  the  combined 
effect  of  the  group  as  a  whole. 

Subpart  B — Employment  in  Agricul¬ 
ture  or  Irrigation  Exempted  From 
Minimum  Wage  and  Overtime  Pay 
Requirements  Under  Section  13(a) 
(6) 

Introductory 

§  780.100  Scope  and  significance  of  in¬ 
terpretative  bulletin. 

Subpart  A  of  this  Part  780  and  this 
Subpart  B  together  constitute  the  official 
interpretative  bulletin  of  the  Depart¬ 
ment  of  Labor  with  respect  to  the  mean¬ 
ing  and  application  of  sections  3(f)  and 
13(a)(6)  of  the  Fair  Labor  Standards 
Act  of  1938,  as  amended.  Section  3(f) 
defines  “agriculture”  as  the  term  is  used 
in  the  Act.  Section  13(a)(6)  provides 
exemption  from  the  minimum  wage  and 
overtime  pay  provisions  of  the  Act  for  . 
employees  employed  in  “agriculture**,  as 
so  defined.  It  also  provides  a  similar 
exemption  for  employees  employed  in 
connection  with  certain  irrigation  oper¬ 
ations.  As  appears  more  fully  in  Sub¬ 
part  A  of  this  Part  780,  interpretations 
in  this  bulletin  with  reject  to  the  pro¬ 
visions  of  the  Act  discussed  are  official 
interpretations  upon  which  reliance  may 
be  placed  and  which  will  guide  the  Sec¬ 
retary  of  Labor  and  the  Administrator  in 
the  performance  of  their  duties  imder 
the  Act, 

§  780.101  Matters  discussed  in  this  and 
other  subparts. 

Those  principles  and  rules  which  gov¬ 
ern  the  interpretation  of  the  meaning 
and  application  of  the  Act’s  definition  of 
“agriculture”  in  section  3(f)  and  of  the 
terms  used  in  it  are  set  forth  in  this 
Subpart  B.  Included  is  a  discussion  of 
that  portion  of  section  3(f)  which  refers 
to  forestry  or  lumbering  operations. 
Also  included  is  a  discussion  of  the  ap¬ 
plication  of  the  definition  in  section  3(f) 
to  the  employees  of  farmers’  cooperative 
associations.  Although  the  application 
to  the  exemption  provided  by  section 
13(a)(6)  of  the  general  principles  and 
rules  for  interpretation  of  the  definition 
is  fully  discussed,  reference  must  be 
made  to  other  subparts  of  this  Part  780 
for  their  particular  application  in  the 
context  of  other  exemptions  from  the 
pay  provisions  of  the  Act  which  are  re¬ 
lated  to  agriculture  and  products  of 
agriculture.  As  noted  in  those  sub¬ 
parts,  the  official  interpretations  of  sec¬ 
tion  3(f)  of  the  Act  and  the  terms  which 
appear  in  it  are  to  be  taken  into  con¬ 
sideration  in  determining  the  meaning 
intended  by  the  use  of  like  terms  in  par¬ 
ticular  related  exemptions  which  are 
provided  by  the  Act. 

§  780.102  Relation  of  discussion  to  child 
labor  provisions. 

As  indicated,  this  subpart  deals  with 
sections  3(f)  and  13(a)(6)  of  the  Act. 
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To  the  extent  that  the  term  “agricul-  the  more  conventional  ones  and  large  of  the  employer’s  activities  (Pa 
ture”  as  defined  in  section  3(f)  is  in-  operators  as  well  as  small  ones.  Never-  Reservoir  Co.  v.  McComb,  337  U5. 
volved  in  the  section  13(c)  child  labor  theless,  it  was  meant  to  apply  only  to  g  ^on  in©  i  '  j 

exemption,  the  discussion  contained  in  agriculture.  It  does  not  extend  to  proc-  ®  section  13(a)  (6)  ’’ 

this  subpart  is  applicable.  The  mean-  esses  that  are  more  akin  to  manufactur-  '■ 

ing  and  scope  of  the  child  labor  cover-  ing  than  to  agriculture.  Practices  per-  The  workweek  is  the  unit  of  ti 
age  and  exemption  provisions  are  dis-  formed  off  the  farm  by  nonfarmers  are  be  taken  as  the  standard  in  detem 
cussed  in  Subpart  G  of  Part  4  of  this  not  within  the  exemption,  except  for  the  applicability  of  section  I3(i 
title.  the  irrigation  activities  specifically  de-  An  employee’s  workweek  is  a  fixe 

scribed  in  section  13(a)(6).  Practices  regularly  recurring  period  of  168  h( 
STATUTORY  I-ROVISIONS  performed  by  a  farmer  do  not  come  seven  consecutive  24-hour  periw 

§  780.103  “Agriculture”  as  defined  by  within  the  exemption  for  agriculture  if  need  not  coincide  with  the  cal 
the  Act.  they  are  neither  a  part  of  farming  nor  week.  If  in  any  workweek  an  em 

Section  3(f)  of  the  Act  defines  “agri-  performed  by  him  as  an  incident  to  or  Joes  o^y  exempt  work,'  he  is  e 
culture”  as  follows:  conjunction  with  his  own  farming  from  the  wage  and  hour  provisions 

‘  ^  operations.  'Thes?  principles  have  been  Act  during  that  workweek,  irresj 

“Agriculture  *  includes  farmi^  well  established  by  the  courts  in  such  of  the  nature  of  his  work  in  any 

SroumvS^^onTnd  tiu«rof  as  Mitchell  v.  Budd,  350  U  S.  473:  workweek  or  workweeks.  An  em 

ing,  the  production,  ^itivation,  growing,  Maneja  V.  Waialua,  349  U.S.  254;  Farm-  may  thus  be  exempt  in  one  workwe^ 
and  harvesting  of  any  agricultural  or  horti-  ers  Reservoir  Co.  v.  McComb,  337  U.S.  not  in  the  next.  But  the  burd 
cultural  conunodities  (Including  commodi-  755;  Addison  V.  Holly  Hill  Fruit  Prod-  effecting  segregation  between  e 
ties  defined  as  agricultural  conunodities  In  ucts,  322  U.S.  607;  Calaf  v.  Gonzalez,  127  and  nonexempt  work  as  between! 
section  15(g)  of  the  Agricultural  Marketing  p  2d  934;  Chapman  v.  Durkin,  214  F.  2d  ular  workweeks  is  upon  the  em] 

S7a0-10»  Exempt  and 

any  practices  (including  any  forestry  or  during  a  workweek  under  i 

lumbering  operations)  performed  by  a  farmer  ^63,  certiorari  denied,  348  U.S.  897;  Me-  13(a)(6). 

or  on  a  farm  as  an  incident  to  or  in  con-  Comb  V.  Puerto  Rico  Tobacco  Marketing  v.ex„»e.  • 

junction  with  such  farming  operations.  In-  Co-op.  Ass’n,  80  F.  Supp.  953,  181  F.  2d  The  wage  and  hours  requireme 
eluding  preparation  for  market,  delivery  to  697.  When  the  Congress,  in  the  1961  the  Act  do  not  apply  to  an  em 
storage  or  to  market  or  to  carriers  for  trans-  amendments,  provided  special  exemp-  duriyiS  workweek  in  which  a  p 
portation  to  market.  tions  for  some  activities  which  had  been  activities  fall  within  section 

8  780  104  Statutory  exemotions  in  sec-  held  not  to  be  included  in  the  exemption  ^ 

tions  13(a)(6)  and  13(c).  for  agriculture  (see  Subparts  D  and  E  ities  are  not  covered  by  the  Act. 

/  N  o  4.-  -.o/  4.  4.W  A  4.  of  tWs  Part  780) ,  It  was  mudc  vcry  clcar  §780.110  Exempt  and  nonexemi 

(a)  Section  13(a)  (6)  of  the  Act  ex-  that  no  implication  of  disagreement  with  during  the  same  workweek, 

empts  from  the  minimum  wage  retire-  «<the  principles  and  tests  governing  the  wworo  or.  orMninvo©  in  fvi©  com 

ments  of  section  6  and  from  the  overtime  application  of  the  present  agricultural  ^ere  an  employee  m  the  same 

pay  requirements  of  section  7:  exSnption  as  enunciated  by  tL  courts”  31® 

any  employee  employed  in  agriculture  or  in  was  intended  (Statement  of  the  Man-  4„  work  to  which  the  Act  s 

connection  with  the  operation  or  malnte-  agers  on  the  Part  of  the  House,  Confer-  „ 

nance  of  ditches,  canals,  reservoirs,  or  water-  ence  Report,  H.  Rep.  No.  327,  87th  Cong.  ^ under  in^  or  any  oin 

ways,  not  owned  or  operated  for  profit,  or  1st  Sess.,  p.  18).  Accordingly,  an  em-  not  exemj 

operat^  on  a  sh^e-crop  basis,  and  which  pioyee  is  considered  an  exempt  agricul-  ®  w 

are  used  exclusively  for  supply  and  storing  +  .  irrieation  emnlovee  if  but  onlv  “^ents  Of  the  Act  are  apphcabl 

or  water  tor  agrtcuttura.  purposes.  {Tgjs"  tee  ““  Sf 

(b)  Section  13(c)  exempts  from  the  eifle  language  of  section  3(f)  or  section  XCv,-  n  on  t 'k  « eo  ©01.  t 

child  labor  requirements  of  section  12:  13(a)  (6). 

Stark  Bros.  Nurseries,  45  F.  Sup] 

any  employee  employed  in  agriculture  out-  §  780.106  Employee  basis  of  exemption  McComb  V.  Puerto  Rico  TobacC( 
side  of  school  hours  for  the  school  district  under  section  13(a)(6).  keting  Co-op  Ass’n,  80  F.  Sup 

13(a)(6)  exempts  "any  em-  affirmed  181 P.  2d 697;  Walling ,.F 

pioyee  employed  in  •  *  It  is  clear  Corp.,  58  F.  Supp.  880-883). 

nn  language  that  it  is  the  activi-  §  780.111  Work  exempt  under  i 

thte  title  (the  inte^retative  bulletin  on  qj  |;jjg  employee  rather  than  those  of  section  of  the  Act. 

child  la^r)  for  a  full  d^ussion  of  the  employer  which  ultimately  deter-  ^ 

application  of  this  provision  insofar  as  mine  the  application  of  the  exemption.  combination  (  ^kii^ 

it  depends  on  matters  other  than  the  Thus  the  exemption  may  not  apply  to 

meanmg  of  “agnculture”.  employees  of  an  empioyer  engaged  wag^M 

Principles  for  Applyiho  the  Section  almost  exclusively  In  activities  within  ^ 

13(a)  (6)  Exemption  the  exemption,  and  it  may  apply  to  some  to  an  emolOTL Thf  d« 

„ -on  Tn-  i  -j  r  i  employees  of  an  employer  engaged  almost 

§78().105  The  general  guides  for  apply-  exclsively  in  other  activities.  But  the 

.ng  the  exempiton.  .  effecting  segregation  between  “ 

Like  other  exemptions  provided  by  the  exempt  and  nonexempt  work  as  between  by  mm  hurii^  the  rema 

Act,  the  section  13(a)(6)  exemption  is  different  groups  of  employees  is  upon  the 

narrowly  construed  (Phillips.  Inc.  v.  employer.  lent  exemptions  under  other  pn 

Walling,  334  U.S.  490;  Bowie  V.  (jtonzalez,  o  70©  mv  a  rti  1  of  the  Act.  If  the  scope  of  such 

117  F  2d  11*  Calaf  V  Gonzalez  127  F  2d  §  *®0.107  Activities  of  the  employer  con-  tions  is  not  the  same,  however, 
934;  Fleming  v.  Hawkeye  Pearl  Button  sidered  in  some  situations.  emption  applicable  to  the  empl 

Co.,  113  F.  2d  52;  Fleming  v.  Swift  &  Co.,  Although  the  activities  of  the  individ-  equivalent  to  that  provided  by  wr 

41  F.  Supp.  825;  Miller  Hatcheries  v.  ual  employee,  as  distinguished  from  exemption  provision  is  more  lin 
Boyer,  131  F.  2d  283;  Walling  v.  Friend,  those  of  his  employer,  constitute  the  scope.  For  instance,  an  emplos 
156  F.  2d  429;  see  also  §  780.2  of  Subpart  ultimate  test  for  applying  the  exemption,  devotes  part  of  a  workweek  to  woi 
A  of  this  Part  780).  An  employer  who  it  is  necessary  in  some  instances  to  section  13(a)(6)  and  the  rer 
claims  the  exemption  has  the  burden  of  examine  the  activities  of  the  employer.  ^  work  exempt  under  section  7  (( 
showing  that  it  applies.  (See  §  780.2.)  For  example,  in  resolving  the  status  of  receive  the  minimum  wage  but  is 
The  section  13(a)  (6)  exemption  for  em-  the  employees  of  an  irrigation  company  quired  to  be  paid  time  and  one-i 
ployment  in  agriculture  is  intended  to  for  purposes  of  the  agriculture  exemp-  his  overtime  work  during  tha 
cover  all  agriculture,  including  “extraor-  tion,  the  United  States  Supreme  Court  Each  activity  is  tested  separate! 
dinary  methods”  of  agriculture  as  well  as  found  it  necessary  to  consider  the  nature  the  applicable  exemption  as  th 
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-pre  the  sole  activity  of  the  employee 
f  f  the  whole  workweek  in  question. 
SS-  availability  of  a  combination  ex- 
imotion  depends  on  whether  the  em- 
ntovee  meets  all  the  requirements  of  each 
exiption  which  it  is  sought  to  combine. 

Osnsral  Scope  of  “Agriculture” 


8  780.112  How  modern  specialization 
^  affects  the  scope  of  agriculture. 


The  effect  of  modern  specialization  on 
agriculture  has  been  discussed  by  the 
Sited  States  Supreme  Court  as  follows: 

Whether  a  particular  type  of  activity  Is 
goricultural  depends,  in  large  measure,  upon 
S  way  in  which  that  activity  is  organized 
In  a  pMtlcular  society.  The  determination 
pnnt  be  made  in  the  abstract.  In  less  ad¬ 
vanced  societies  the  agricultural  function 
includes  many  types  of  activity  which,  in 
others,  are  not  agricultural.  The  fashion- 
Ing  of  tools,  the  provision  of  fertilizer,  the 
processing  of  the  product,  to  mention  only 
a  few  examples,  are  functions  which,  in  some 
societies,  are  performed  on  the  farm  by 
farmers  as  part  of  their  normal  agricultural 
routine.  Economic  progress,  however,  is 
cliaracterized  by  a  progressive  division  of 
labor  and  separation  of  function.  Tools  are 
martp  by  a  tool  manufactvu'er,  who  special¬ 
izes  in  that  kind  of  work  and  supplies  them 
to  the  farmer.  The  compost  heap  is  re¬ 
placed  by  factory  produced  fertilizers, 
^wer  is  derived  from  electricity  and  gaso¬ 
line  rather  than  supplied  by  the  farmer’s 
mules.  Wheat  is  ground  at  the  mill.  In  this 
way  functions  which  are  necessary  to  the 
total  economic  process  of  supplying  an  agri¬ 
cultural  product  become,  in  the  process  of 
economic^  development  and  specialization, 
separate  and  independent  productive  func¬ 
tions  operated  in  conjunction  with  the  agri¬ 
cultural  function  but  no  longer  a  part  of  it. 
Thus  the  question  as  to  whether  a  particu¬ 
lar  type  of  activity  is  agricultural  is  not 
determined  by  the  necessity  of  the  activity 
to  agriculture  nor  by  the  physical  similarity 
oi  the  activity  to  that  done  by  farmers  in 
other  situations.  The  question  is  whether 
the  activity  in  the  particular  case  is  carried 
on  as  part  of  the  agricultural  function  or  is 
separately  organized  as  an  independent  pro¬ 
ductive  activity.  The  farmhand  who  cares 
for  the  farmer’s  mules  or  prepares  his  ferti¬ 
lizer  is  engaged  in  agriculture.  But  the 
maintenance  man  in  a  power  plant  and  the 
packer  in  a  fertilizer  factory  are  not  em¬ 
ployed  in  agriculture,  even  if  their  activity 
is  necessary  to  farmers  and  replaces  work 
previously  done  by  farmers.  The  production 
of  power  and  the  manufacture  of  fertilizer 
are  Independent  productive  functions,  not 
agriculture  (see  Farmers  Reservoir  Co.  v.  Mc- 
Comb,  337  U.S.  755  cf.  Maneja  v.  Waialua, 
349UJ3.264). 


§  780.113  “Primary”  and  “secondary” 
agriculture  under  section  3(f). 


(a)  Section  3(f)  of  the  Act  contains  a 
very  comprehensive  definition  of  the 
term  “apiculture”.  The  definition  has 
two  distinct  branches  (see  Farmers  Res¬ 
ervoir  Co.  V.  McComb,  337  U.S.  755). 
One  has  relation  to  the  primary  mean- 
iiif  of  agriculture;  the  other  gives  to  the 
term  a  somewhat  broader  secondary 
meaning  for  purposes  of  the  Act  (NLRB 
v.Olaa "Sugar  Co.,  242  F.  2d  714) . 

(b)  First,  there  is  the  primary  mean- 
This  includes  farming  in  all  its 

^ranches.  Listed  as  being  included 
“hong  other  things”  in  the  primary 
leaning  are  certain  specific  farming  op¬ 
erations  such  as  cultivation  and  tillage  of 


the  soil,  dairying,  the  production,  cul¬ 
tivation,  growing  and  harvesting  of  any 
agricultural  or  horticultural  commodities 
and  the  raising  of  livestock,  bees,  fur¬ 
bearing  animals  or  poultry.  If  an  em¬ 
ployee  is  employed  in  any  of  these  activ¬ 
ities,  he  is  exempt  regardless  of  whether 
he  is  employed  by  a  farmer  or  on  a  farm 
(Farmers  Reservoir  Co.  v.  McComb, 
supra;  Holtville  Alfalfa  Mills  v.  Wyatt, 
230  F.  2d  398) . 

(c)  Then  there  is  the  secondary  mean¬ 
ing  of  the  term.  The  second  branch  in¬ 
cludes  operations  other  than  those  which 
fall  within  the  primary  meaning  of  the 
term.  It  includes  any  practices,  whether 
or  not  they  are  themselves  farming  prac¬ 
tices,  which  are  performed  either  by  a 
farmer  or  on  a  farm  as  an  incident  to  or 
in  conjunction  with  “such”  farming  op¬ 
erations  (Farmers  Reservoir  Co.  v. 
McComb,  supra;  NLRB  v.  Olaa  Sugar 
Co.,  242  F.  2d  714;  Maneja  v.  Waialua, 
349  U.S.  254) . 

(d)  Employment  not  within  the  scope 
of  either  the  primary  or  the  secondary 
meaning  of  “agriculture”  as  defined  in 
section  3(f)  is  riot  employment  in  agri¬ 
culture  within  the  meaning  of  the  section 
13(a)(6)  exemption.  In  other  words, 
employees  not  employed  in  farming  or  by 
a  farmer  or  on  a  farm  are  not  exempt 
(Tobin  V.  Wenatchee  Air  Service,  10  WH 
Cases  680  (E.D.  Wash.). 

Exemption  for  “Primary”  Agriculture 
Generally 

§  780.114  General  statement  on  “pri¬ 
mary”  agriculture. 

The  discussion  in  §§  780.114-780.136 
relates  to  the  activities  which  exempt  an 
employee  who  is  employed  in  “agricul¬ 
ture”  within  its  “primary”  meaning. 
Within  this  meaning  of  “agriculture”, 
employees  employed  in  the  listed  activ¬ 
ities,  generally  characterizable  as  direct 
farming  operations,  are  exempt  without 
qualification  from  both  the  minimum 
wage  and  overtime  pay  provisions. 

§  780.115  Employment  in  “primary” 
agriculture  is  exempt  regardless  of 
why  or  where  work  is  performed. 

When  an  employee  is  engaged  in  direct 
farming  operations  included  in  the  pri¬ 
mary  definition  of  “agriculture”,  the 
purpose  of  the  employer  in  performing 
the  operations  is  immaterial.  For  ex¬ 
ample,  where  an  employer  owns  a  fac¬ 
tory  and  a  farm  and  operates  the  farm 
only  for  experimental  purposes  in  con¬ 
nection  with  the  factory,  those  employees 
who  devote  all  their  time  during  a  par¬ 
ticular  workweek  to  the  direct  farming 
operations,  such  as  the  growing  and  har¬ 
vesting  of  agricultural  commodities,  are 
nevertheless  exempt  from  the  Act’s  wage 
and  hour  requirements  during  that 
workweek.  It  is  also  immaterial  whether 
the  agricultural  or  horticultural  com¬ 
modities  are  grown  in  enclosed  houses, 
as  in  greenhouses  or  mushroom  cellars, 
or  in  an  open  field.  Similarly,  the  mere 
fact  that  production  takes  place  in  a 
city  or  on  industrial  premises,  such  as 
in  hatcheries,  rather  than  in  the  country 
or  on  premises  possessing  the  normal 
characteristics  of  a  farm  makes  no  dif¬ 
ference  (see  Jordan  v.  Stark  Brothers 
Nurseries,  45  F.  Supp.  769;  Miller  Hatch¬ 


eries  v.  Boyer,  131  F.  2d  283;  Damutz  v. 
Pinchbeck,  158  F.  2d  882). 

“Farming  in  All  Its  Branches” 

§  780.116  Scope  of  the  statutory  term. 

The  language  “farming  in  all  its 
branches”  includes  all  activities,  whether 
listed  in  the  definition  or  not,  which  con¬ 
stitute  farming  or  a  branch  thereof 
under  the  facts  and  circumstances. 

§  780.117  Listed  activities. 

Section  3(f),  in  defining  the  practices 
included  as  “agriculture”  in  its  statutory 
secondary  meaning,  refers  to  the  activi¬ 
ties  specifically  listed  in  the  earUer  por¬ 
tion  of  the  definition  (the  “primary” 
meaning)  as  “fanning”  operations. 
They  may  therefore  be  considered  as 
illustrative  of  “farming  in  all  its 
branches”  as  used  in  the  definition. 

§  780.118  Determination  of  whether  un¬ 
listed  activities  are  ^‘farming*'. 

Unlike  the  specifically  enumerated 
operations,  the  phrase  “farming  in  all 
its  branches”  does  not  clearly  indicate 
its  scope.  In  determining  whether  an 
operation  constitutes  "farming  in  all  its 
branches”,  it  may  be  necessary  to  con¬ 
sider  various  circumstances  such  as  the 
nature  and  purpose  of  the  operations  of 
the  employer,  the  character  of  the  place 
whether  the  employee  performs  his  du¬ 
ties,  the  general  types  of  activities  there 
conducted,  and  the  purpose  and  function 
of  such  activities  with  respect  to  ttie  op¬ 
erations  carried  on  by  the  employer.  The 
determination  may  involve  a  considera¬ 
tion  of  the  principles  contained  in 
§  780.112.  For  example,  so-called  “bird 
dog”  operations  of  the  citrus  fruit  in¬ 
dustry  consisting  of  the  purchase  of 
fruit  unsuitable  for  packing  and  of  the 
transportation  and  sale  of  the  fruit  to 
canning  plants  do  not  qualify  as  “farm¬ 
ing”  and,  consequently,  employees  en¬ 
gaged  in  such  operations  are  not  exempt. 
(See  Chapman  v.  Durkin,  214  F.  2d  360 
cert,  denied  348  U.S.  89*7;  Fort  Mason 
Fruit  Co.  V.  Durkin,  214  F.  2d  363  cert, 
denied,  348  U.S.  897.)  However,  em¬ 
ployees  gathering  the  fruit  at  the  groves 
are  exempt  because  they  are  engaged  in 
harvesting  operations.  (For  exempt 
transportation,  see  Subpart  E  of  this 
part.) 

“CULTIVA-nON  AND  TILLAGE  OP  THE  SOIL” 

§  780.119  Operations  included  in  *‘cul- 
tivation  and  tillage  of  the  soil.” 

“Cultivation  and  tillage  of  the  soil” 
includes  all  the  operations  necessary  to 
prepare  a  suitable  seedbed,  eliminate 
weed  growth  and  improve  the  physical 
condition  of  the  soil.  Thus,  grading  or 
leveling  land  or  removing  rock  or  other 
matter  to  prepare  the  ground  for  a 
proper  seebed  or  building  terraces  on 
farmland  to  check  soil  erosion  are  in¬ 
cluded.  The  application  of  water,  fer¬ 
tilizer  or  limestone  to  farmland  is  also 
included.  Irrigation  employees  not  ex¬ 
empt  on  this  ground  may  be  exempt 
imder  other  provisions.  (See  in  this  con¬ 
nection  §§  778.137  et  seq.  and  §§  780.184 
et  seq.  Also  see  Farmers  Reservoir  Co. 
V.  McComb,  337  U.S.  755.)  Employees 
engaged  in  the  commercial  production 
and  distribution  of  fertilizer  are  not  ex- 
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empt  (McComb  v.  Super-A  Fertilizer 
Works,  165  P.  2d  824). 

“Dairying” 

§  780.120  **Dairying'*  as  a  farming  op¬ 
eration. 

“Dairying”  includes  the  work  of  caring 
for  and  milking  cows  or  goats.  It  also 
includes  putting  the  milk  in  containers, 
cooling  it,  and  storing  it  where  done  on 
the  farm.  The  handling  of  milk  and 
cream  at  receiving  stations  is  not  in¬ 
cluded.  Such  operations  as  separating 
cream  from  milk,  bottling  milk  and 
cream,  or  making  butter  and  cheese  may 
be  exempt  as  “dairying”  under  some  cir¬ 
cumstances,  or  they  may  be  exempt 
practices  under  the  “secondary”  mean¬ 
ing  of  the  definition  when  performed  by 
a  farmer  or  on  a  farm,  if  they  are  not 
performed  on  milk  produced  by  other 
farmers  or  produced  on  other  farms. 
(See  the  discussions  in  §§  780.137  et  seq.) 

“Agricultural  or  Horticultural 
Commodities” 

§  780.121  General  meaning  of  “agricul¬ 
tural  or  horticultural  commodities'\ 

Section  3(f)  of  the  Act  defines  as  “ag¬ 
riculture”  the  “production,  cultivation, 
growing  and  harvesting”  of  “agricultural 
or  horticultural  commodities,”  and  em¬ 
ployees  employed  in  such  operations  are 
within  the  section  13(a)(6)  exemption. 
In  general,  within  the  meaning  of  the 
Act,  “agricultural  or  horticultural  com¬ 
modities”  refers  to  commodities  result¬ 
ing  from  the  application  of  agricultural 
or  horticultural  techniques.  Insofar  as 
the  term  refers  to  products  of  the  soil, 
it  means  commodities  that  are  planted 
and  cultivated  by  man.  Among  such 
commodities  are  the  following:  grains, 
forage  crops,  fruits,  vegetables,  nuts, 
sugar  crops,  fibre  crops,  tobacco,  and 
nursery  products.  Thus,  employees  en¬ 
gaged  in  growing  wheat,  corn,  hay, 
onions,  carrots,  sugarcane,  seed,  or  any 
other  agricultural  or  horticultural  com¬ 
modity  are  engaged  in  “agriculture.”  In 
addition  to  such  products  of  the  soil, 
however,  the  term  includes  domesticated 
animals  and  some  of  their  products  such 
as  milk,  wool,  eggs  and  honey.  The  term 
does  not  include  commodities  produced 
by  industrial  techniques,  by  exploitation 
of  mineral  wealth  or  other  natural  re¬ 
sources,  or  by  uncultivated  natural 
growth. 

§  780.122  Seeds,  spawn,  etc. 

Seeds  and  seedlings  of  agricultural 
and  horticultural  plants  are  considered 
“agricultural  or  horticultural  commodi¬ 
ties.”  Thus,  since  mushrooms  and  beans 
are  considered  “agricultural  or  horticul¬ 
tural  commodities,”  the  spawn  of  mush¬ 
rooms  and  bean  sprouts  are  also  so  con¬ 
sidered  and  the  produ;'tion,  cultivation, 
growing  and  harvesting  of  mushroom 
spawn  or  bean  sprouts  is  “agriculture” 
within  the  meaning  of  section  3(f). 

§  780.123  Wild  commodities. 

Employees  engaged  in  the  gathering 
or  harvesting  of  wild  commodities  such 
as  mosses,  wild  rice,  burls  and  laurel 
plants,  the  trapping  of  wild  animals,  or 
the  appropriation  of  minerals  and  other 
uncultivated  products  from  the  soil  are 


not  employed  in  “the  production,  culti¬ 
vation,  growing,  and  harvesting  of  agri¬ 
cultural  or  horticultural  commodities”. 
However,  the  fact  that  plants  or  other 
commodities  actually  cultivated  by  man 
are  of  a  species  which  ordinarily  grows 
wild  without  being  cultivated  does  not 
preclude  them  from  being  classed  as 
“agricultural  or  horticultural  commodi¬ 
ties”.  Transplanted  branches  which 
were  cut  from  plants  growing  wild  in  the 
field  or  forest  are  included  within  the 
term.  Cultivated  blueberries  are  also 
included. 

§  780.124  Forest  products. 

Trees  grown  in  forests  and  the  lumber 
derived  therefrom  are  not  “agricultural 
or  horticultural  commodities”.  Christ¬ 
mas  trees,  whether  wild  or  planted,  are 
also  not  so  considered.  It  follows  that 
emplosonent  in  the  production,  cultiva¬ 
tion,  growing,  and  harvesting  of  such 
trees  or  timber  products  is  not  sufficient 
to  bring  an  employee  within  section  3(f) 
unless  the  operation  is  performed  by  a 
farmer  or  on  a  farm  as  an  incident  to 
or  in  conjunction  with  his  or  its  farm¬ 
ing  operations.  On  the  latter  point,  see 
§§  780.160-780.164,  which  discusses  the 
question  of  when  forestry  or  lumbering 
operations  are  incident  to  or  in  con¬ 
junction  with  farming  operations  so  as 
to  constitute  “agriculture”.  For  a  dis¬ 
cussion  of  the  exemption  in  section  13(a) 
(15)  of  the  Act  for  certain  forestry 
and  logging  operations  in  which  not  more 
than  12  employees  are  employed,  see 
Part  788  of  this  chapter. 

§  780.125  Commodities  included  by  ref¬ 
erence  to  the  Agricultural  Marketing 
Act. 

(a)  Section  3(f)  expressly  provides 
that  the  term  “agricultural  or  horticul¬ 
tural  commodities”  shall  include  the 
commodities  defined  as  agricultural  com¬ 
modities  in  section  15(g)  of  the  Agri¬ 
cultural  Marketing  Act,  as  amended  (12 
U.S.C.  1141-1141j).  Section  15(g)  of 
that  Act  provides:  “As  used  in  this  act, 
the  term  ‘agricultural  commodity’  in¬ 
cludes,  in  addition  to  other  agricultural 
commodities,  crude  gum  (oleoresin)  from 
a  living  tree,  and  the  following  products 
as  processed  by  the  original  producer  of 
the  crude  gum  (oleoresin)  from  which 
derived:  Gum  spirits  of  turpentine,  and 
gum  resin,  as  defined  in  the  Naval 
Stores  Act,  approved  March  3,  1923” 
(7  U.S.C.  91-99).  As  defined  in  the 
Naval  Stores  Act,  “  ‘gum  spirits  of  tur¬ 
pentine’  means  spirits  of  turpentine 
made  from  gum  (oleoresin)  from  a  living 
tree”  and  “  ‘gum  rosin’  means  rosin  re¬ 
maining  after  the  distillation  of  gum 
spirits  of  turpentine”.  The  production 
of  these  commodities  is  therefore  within 
the  definition  of  “agriculture”. 

(b)  Since  the  only  oleoresin  included 
within  section  15(g)  of  the  Agricultural 
Marketing  Act  is  that  derived  from  a 
living  tree,  the  production  of  oleoresin 
from  stumps  or  any  sources  other  than 
living  trees  is  not  within  section  3(f). 
If  turpentine  or  rosin  is  produced  in  any 
manner  other  than  the  processing  of 
crude  gum  from  living  trees,  as  by 
digging  up  pine  stumps  and  grinding 
them  or  by  distilling  the  turpentine 
with  steam  from  the  oleoresin  within 


or  extracted  from  the  wood,  the  produc¬ 
tion  of  the  turpentine  or  rosin  is  not 
included  in  section  3(f) . 

(c'  Similarly,  the  production  of  gum 
turpentine  or  gum  rosin  is  not  included 
when  these  are  produced  by  anyone 
other  than  the  original  producer  of  the 
crude  gum  from  which  they  are  derived. 
Thus,  if  a  producer  of  turpentine  or  rosin 
from  oleoresin  from  living  trees  makes 
such  products  not  only  from  oleoresin 
produced  by  him  but  also  from  oleoresin 
delivered  to  him  by  others,  he  is  not 
producing  a  product  defined  as  an  agri¬ 
cultural  commodity  and  employees  en- 
gaged  in  his  production  operations  are 
not  exempt.  (For  an  explanation  of  the 
inclusion  of  the  word  “production’’  in 
section  3(f),  see  §  780.126(b).)  It  is  to 
be  noted,  however,  that  the  production 
of  gum  turpentine  and  gum  rosin  from 
crude  gum  (oleoresin)  derived  from  a 
living  tree  is  exempt  when  performed  at 
a  central  still  for  and  on  account  of  the 
producer  of  the  crude  gum  But  where 
central  stills  buy  the  crude  gum  they 
process  and  are  the  owners  of  the  gum 
turpentine  and  gum  rosin  that  are  de¬ 
rived  from  such  crude  gum  and  which 
they  market  for  their  own  account,  the 
production  of  such  gum  turpentine  and 
gum  rosin  is  not  exempt. 

“Production,  Cultivation,  Growing, 
AND  Harvesting”  of  Commodity 

§780.126  “Production,  cultivation, 
growing”. 

(a)  The  words  “production,  cultiva¬ 
tion,  growing”  describe  actual  raising 
operations  which  are  normally  intended 
or  expected  to  produce  specific  agricul¬ 
tural  or  horticultural  commodities.  The 
raising  of  such  commodities  is  included 
even  though  done  for  purdy  experi¬ 
mental  purposes.  The  “growing”  may 
take  place  in  growing  media  other  than 
soil  as  in  the  case  of  hydrt^nics.  The 
words  do  not  include  operations  under¬ 
taken  or  conducted  for  purposes  not  con¬ 
cerned  with  obtaining  any  specific  agri¬ 
cultural  or  horticultural  commodity. 
Thus  operations  which  are  merely  pre¬ 
liminary,  preparatory  or  incidental  to 
the  operations  whereby  such  commodi¬ 
ties  are  actually  produced  are  not  within 
the  terms  “production,  cultivation, 
growing”.  For  example,  employees  of  a 
processor  of  vegetables  who  are  engaged 
in  buying  vegetable  plants  and  distrib¬ 
uting  them  to  farmers  with  whom  their 
employer  has  acreage  contracts  are  not 
engaged  in  the  “production,  cultivation, 
growing”  of  agricultural  or  horticultural 
commodities.  ’The  furnishing  of  mush¬ 
room  spawn  by  a  canner  of  mushrooms 
to  growers  who  supply  the  canner 
with  mushrooms  grown  from  such 
spawn  does  not  constitute  the  “growing” 
of  mushrooms.  Similarly,  employees  of 
an  employer  who  is  engaged  in  servicing 
insecticide  sprayers  in  the  farmer’s 
orchard  and  employees  engaged  in  such 
operations  as  the  testing  of  .soil  or 
genetics  research  are  not  included  within 
the  terms.  (However,  see  §§  780.137  et 
seq.  for  possible  exemption  on  othw 
grounds.)  The  word  “production”,  used 
in  conjunction  with  “cultivation,  grow¬ 
ing,  and  harvesting”,  refers,  in  its 
natural  and  unstrained  meaning,  to 
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what  Is  derived  and  produced  from  the 
BoU  such  as  any  farm  produce.  Thus, 
Snroduction”  as  used  in  section  3(f)  does 
refer  to  such  operations  as  the  grind- 
uie  and  processing  of  sugar  cane,  the 
^ing  of  wheat  into  flour,  or  the  making 
ofdder  from  apples.  These  operations 
gre  clearly  the  processing  of  the  agricul¬ 
tural  commodities  and  not  the  produc¬ 
tion  of  them  (Bowie  v.  Gonzalez,  117  F. 

^(b)^The  word  “production”  was  added 
to  the  definition  of  “agriculture”  in 
order  to  take  care  of  a  special  situation — 
the  production  of  turpentine  and  gum 
rosins  by  a  process  involving  the  tapping 
of  living  trees.  (See  S.  Rep.  No.  230,  71st 
Cong.,  2d  Sess.  (1930);  H.R.  Rep.  No. 
2738,  75th  Cong.,  3d  Sess.  p.  29  (1938).) 
To  insure  the  inclusion  of  this  process 
within  the  definition,  the  w'ord  “produc¬ 
tion”  was  added  to  section  3(f)  in  con¬ 
junction  with  the  words  “including 
commodities  defined  as  agricultural 
commodities  in  section  15(g)  of  the  Agri¬ 
cultural  Marketing  Act,  as  amended” 
(Bowie  V.  Gonzalez,  117  F.  2d  11) .  It  is 
clear,  therefore,  that  “production”  is  not 
u^  in  section  3(f)  in  the  artificial  and 
special  sense  in  which  it  is  defined  in 
section  3(j) .  It  does  not  exempt  an  em¬ 
ployee  merely  because  he  is  engaged  in 
%  closely  related  process  or  occupation 
directly  essential  to  the  production  of 
agricultural  or  horticultural  commodi¬ 
ties.  To  so  construe  the  term  would 
render  unnecessary  the  remainder  of 
what  Congress  clearly  intended  to  be  a 
very  elaborate  and  comprehensive  defi¬ 
nition  of  “agriculture”.  The  legislative 
history  of  this  part  of  the  definition  was 
considered  by  the  United  States  Supreme 
CJourt  in  reaching  these  conclusions  in 
Pinners  Reservoir  Co.  v.  McComb,  337 
US.  755. 

§  780.127  “Harvesling". 

(a)  The  term  “harvesting”  as  used  in 
section  3(f)  includes  all  operations  cus¬ 
tomarily  performed  in  connection  with 
the  removal  of  the  crops  by  the  farmer 
from  their  growing  position  (Holtville 
Alfalfa  Mills  v.  Wyatt,  230  F.  2d  398; 
NLRB  V.  Olaa  Sugar  Co.,  242  F.  2d  714) . 
Examples  include  the  cutting  of  grain, 
the  picking  of  fruit,  the  stripping  of 
bluegrass  seed,  and  the  digging  up  of 
shrubs  and  trees  grown  in  a  nursery. 
Employees  engaged  bn  a  plantation  in 
gathering  sugar  cane  as  soon  as  it  has 

-  been  cut,  loading  it,  and  transporting  the 
cane  to  a  concentration  point  on  the 
farm  are  engaged  in  “harvesting” 
(Vives  v.  Serralles,  145  F.  2d  552). 

(b)  The  combining  of  grain  is  exempt 
either  as  harvesting  or  as  a  practice  per¬ 
formed  on  a  farm  in  conjunction  with 
or  as  an  incident  to  farming  operations. 
(See  in  this  corinection  Holtville  Alfalfa 
Mills  V.  Wyatt,  230  F.  2d  398.)  “Har¬ 
vesting”  does  not  extend  to  operations 
subs(*quent  to  and  unconnected  with  the 
actual  process  whereby  agricultural  or 
horticultural  commodities  are  severed 
from  their  attachment  to  the  soil  or 
otherwise  reduced  to  possession.  For  ex¬ 
ample,  the  processing  of  sugar  cane  into 
raw  sugar  (Bowie  v.  Gonzalez,  117  F.  2d 
11.  and  see  Maneja  v.  Waialua,  349  U.S. 
254),  or  the  vining  of  peas  are  not  in- 
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eluded.  For  a  further  discussion  on  the 
exempt  status  of  vining  employees,  see 
§  780.148.  While  transportation  to  a 
concentration  point  on  the  farm  may  be 
included,  “harvesting”  never  extends  to 
transportation  or  other  operations  off 
the  farm.  Off-the-farm  transportation 
can  only  be  “agriculture”  when  per¬ 
formed  by  the  farmer  as  an  incident  to 
his  farming  operations  (Chapman  v. 
Durkin,  214  F.  2d  360  cert,  denied  348 
U.S.  897 ;  Fort  Mason  Fruit  Co.  v.  Durkin, 
214  F.  2d  363  cert,  denied  348  U.S.  897). 
For  further  discussion  of  this  point,  see 
§§  780.153-780.157;  §§  780.167-780.172. 

“Raising  of  Livestock,  Bees,  Fxjr- 
Bearing  Animals,  or  Poultry 

§  780.128  Employment  in  the  specified 
operations  generally. 

Employees  are  employed  in  the  raising 
of  livestock,  bees,  fur-bearing  animals  or 
poultry  only  if  their  operations  relate  to 
animals  of  the  type  named  and  consti- 
"tute  the  “raising”  of  such  animals.  If 
these  two  requirements  are  met,  it  makes 
no  difference  for  what  purpose  the  ani¬ 
mals  are  raised  or  where  the  operations 
are  performed.  For  example,  the  fact 
that  cattle  are  raised  to  obtain  serum  or 
virus  or  that  chicks  are  hatched  in  a 
commercial  hatchery  does  not  affect  the 
exempt  status  of  the  operations. 

§  780.129  Raising  of  “livestock”. 

The  meaning  of  the  term  “livestock” 
as  used  in  section. 3(f)  is  confined  to  the 
ordinary  use  of  the  word  and  includes 
only  domestic  animals  ordinarily  raised 
or  used  on  farms.  That  Congress  did  not 
use  this  term  in  its  generic  sense  is  sup¬ 
ported  by  the  specific  enumeration  of  ac¬ 
tivities,  such  as  the  raising  of  fur-bear¬ 
ing  animals,  which  would  be  included  in 
the  generic  meaning  of  the  word.  The 
term  includes  the  following  animals, 
among  others;  cattle  (both  dairy  and 
beef  cattle) ,  sheep,  swine,  horses,  mules, 
donkeys,  and  goats.  It  does  not  include 
such  animals  as  albino  and  other  rats, 
mice,  guinea  pigs  and  hamsters,  which 
are  ordinarily  used  by  laboratories  for 
research  purposes  (Mitchell  v.  Maxfield, 
12  WH  Cases  792  (S.D.  Ohio) ,  29  Labor 
Cases  69,  781).  Fish  are  not  “livestock” 
(Dunkly  v.  Erich,  158  F.  2d  1),  but  em¬ 
ployees  employed  in  propagating  or 
farming  of  fish  may  be  exempt  under 
section  13(a)  (5)  of  the  Act,  as  explained 
in  Part  784  of  this  chapter. 

§  780.130  What  constitutes  ‘‘raising*’  of 
livestock. 

The  term  “raising”  employed  with 
reference  to  livestock  in  section  3(f) 
includes  such  operations  as  the  breeding, 
fattening,  feeding  and  general  care  of 
livestock.  Thus,  employees  exclusively 
engaged  in  feeding  and  fattening  live¬ 
stock  in  stock  pens  where  the  livestock 
remains  for  a  substantial  period  of  time 
are  engaged  in  the  “raising”  of  live¬ 
stock.  The  fact  that  the  livestock  is 
purchased  to  be  fattened  and  is  not 
bred  on  the  premises  does  not  charac¬ 
terize  the  fattening  as  something  other 
than  the  “raising”  of  hvestock.  The 
feeding  and  cai^e  of  livestock  does  not 
necessarily  or  under  all  circumstances 
constitute  the  “raising”  of  such  livestock, 
however.  It  is  clear,  for  example,  that 


animals  are  not  being  “raised”  in  the 
pens  of  stockyards  or  the  corrals  of  meat 
packing  plants  where  they  are  confined 
for  a  period  of  a  few  days  while  en  route 
to  slaughter  or  pending  their  sale  or 
shiiHuent.  Therefore,  employees  em¬ 
ployed  in  these  places  in  feeding  and 
caring  for  the  constantly  changing  group 
of  animals  cannot  reasonably  be  re¬ 
garded  as  “raising”  livestock  (NLRB  v. 
Tovrea  Packing  Co.,  Ill  F.  2d  626,  cert, 
denied  311  U.S.  668;  Walling  v.  Friendr 
156  F.  2d  429).  Employees  of  a  cattle 
raisers’  association  engaged  in  the  pub- 
hcation  of  a  magazine  about  cattle,  the 
detection  of  cattle  thefts,  the  location  of 
stolen  cattle,  and  apprehension  of  cattle 
thieves  are  not  employed  in  raising  live¬ 
stock  and  are  not  exempt. 

§  780.131  Activities  relating  to  race 
horses. 

Employees  engaged  in  the  breeding, 
raising  and  training  of  horses  on  farms 
for  racing  purposes  are  exempt.  In¬ 
cluded  are  such  employees  as  grooms, 
attendants,  exercise  boys,  and  watchmen 
employed  at  the  breeding  or  training 
farm.  On  the  other  hand,  employees 
engaged  in  the  racing,  training  and  care 
of  horses  and  other  activities  performed 
off  the  farm  in  connection  with  commer¬ 
cial  racing  are  not  exempt.  For  this 
purpose,  a  training  track  at  a  race  track 
is  not  a  farm.  Where  a  farmer  is  en¬ 
gaged  in  both  the  raising  and  commercial 
racing  of  race  horses,  the  activities  per¬ 
formed  off  the  farm  by  his  employees  as 
an  incident  to  racing,  such  as  the  train¬ 
ing  and  care  of  the  horses,  are  not  prac¬ 
tices  performed  by  the  farmer  in  his 
capacity  as  a  farmer  or  breeder  as  an 
incident  to  his  raising  operations.  Em¬ 
ployees  engaged  in  the  feeding,  care  and 
training  of  horses  which  have  been  used 
in  commercial  racing  and  returned  to  a 
breeding  or  training  farm  for  such  care 
pending  entry  in  subsequent  races  are 
exempt. 

§  780.132  Raising  of  bees. 

The  term  “raising  of  *  *  •  bees” 
refers  to  all  of  those  activities  custom¬ 
arily  performed  in  connection  with  the 
handling  and  keeping  of  bees,  including 
the  treatment  of  disease  and  the  raising 
of  queens. 

§  780.133  Raising  of  fur-bearing  ani¬ 
mals. 

(a)  The  term  “fur-bearing  animals^’ 
has  reference  to  animals  which  bear  fur 
of  marketable  value  and  includes,  among 
other  tpiimals,  rabbits,  silver  foxes, 
minks,  squirrels,  and  muskrats.  Animals 
whose  fur  lacks  marketable  value,  such 
as  albino  and  other  rats,  mice,  guinea 
pigs,  and  hamsters,  are  not  “fur-bearing 
animals”  within  the  meaning  of  section 
3(f). 

(b)  The  term  “raising”  of  fur-bearing 
animals  includes  all  those  activities  cus¬ 
tomarily  performed  in  connection  with 
breeding,  feeding  a^d  caring  for  fur¬ 
bearing  animals,  including  the  treatment 
of  disease.  Such  treatment  of  disease 
has  reference  onl;^  to  disease  of  the  ani¬ 
mals  being  bred  and  does  not  refer  to  the 
use  of  such  animals  or  their  fur  in  ex¬ 
perimenting  with,  disease  or  treating 
diseases  in  others.  The  fact  that  musk- 
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neaning  but  also  includes,  in  its  “sec-  ever,  the  term  is  an  occupational  title 
)ndary”  meaning,  “any  practices  (in-  and  the  employer  must  be  engaged  in 
duding  any  forestry  or  lumbering  activities  of  a  type  and  to  the  extent  that 
)perations)  performed  by  a  farmer  or  on  the  person  ordinarily  regarded  as  a 
i  farm  as  an  incident  to  or  in  conjunc-  “farmer”  is  engaged  in  order  to  qualify 
;ion  with  such  farming  operations,  in-  for  the  title.  If  this  test  is  met,  it  jg 
jluding  preparation  for  market,  delivery  immaterial  for  what  purpose  he  engages 
to  storage  or  to  market  or  to  carriers  for  in  farming  or  whether  farming  is  his 
transportation  to  market”.  The  legisla-  sole  occupation.  Thus,  an  employer’s 
tive  history  makes  it  plain  that  this  status  as  a  “farmer”  is  not  altered  by  the 
language  was  particularly  included  to  fact  that  his  only  purpose  is  to  obtain 
nake  qertain  that  independent  contrac-  products  useful  to  him  in  a  non-fanning 
tors  such  as  threshers  of  ^^ileat,  who  enterprise  which  he  conducts.  For  ex¬ 
travel  around  from  farm  to  farm  to  ample,  an  employer  engaged  in  raising 
assist  farmers  in  what  is  recognized  as  nursery  stock  is  a  “farmer”  for  purposes 
a  purely  agricultural  trak  and  also  to  of  section  3(f)  even  though  his  purpose 
assist  a  farmer  in  getting  his  agricultural  is  to  supply  goods  for  a  separate  estab- 
goods  to  market  in  their  raw  or  natural  lishment  where  he  engages  in  the  retail 
state,  should  be  included  within  the  distribution  of  nursery  products.  The 
definition  of  agricultural  employees  (see  term  “farmer”  as  used  in  section  3(f) 
Bowie  V.  Gonzalez,  117  F.  2d  11;  81  Cong,  is  not  confined  to  individual  persons. 
Rec.  7876,  7888) .  Thus  an  association,  a  partnership,  or 

o  >70/^190  i>  •  I  1  .•  I  •  r  S'  corporation  which  engages  in  actual 

§  780.138  Required  rel.t.onelnp  of  prac-  ,„ming  operations  may  be  a  “farmS 
tiees  lo  farming  operations.  Mitchell  V.  Budd,  350  tr.S 

To  come  within  this  secondary  mean-  This  is  so  even  where  it  operates  “what 
ing,  a  practice  must  be  performed  either  .might  be  called  the  agricultural  ana- 
by  a  farmer  or  on  a  farm.  It  must  also  logue  of  the  modern  industrial  assembly 
be  performed  either  in  connection  with  line”  (Maneja  v.  Waialua,  349  U.S.  254) 
the  farmer’s  own  farming  operations  or  i  •  i  .  i 

in  connection  with  farming  operations  8  7oU.l40  iiperations  Hiueh  constitute 
conducted  on  the  farm  where  the  prac-  “  tanner  . 

tice  is  performed.  In  addition,  the  Generally,  an  employer  must  under- 
practice  must  be  performed  “as  an  inci-  take  farming  operations  of  such  scope 
dent  to  or  in  conjunction  with”  the  and  significance  as  to  constitute  a  dis- 
farming  operations.  No  matter  how  tinct  activity,  for  the  purpose  of  yielding 
closely  related  it  may  be  to  farming  op-  a  farm  product,  in  order  to  be  regarded 
erations,  a  practice  performed  neither  as  a  “farmer”.  It  does  not  necessarily 
by  a  farmer  nor  on  a  farm  is  not  within  follow,  however,  that  any  employer  is 
the  scope  of  the  “secondary”  meaning  a  “farmer”  simply  because  he  engages 
of  “agriculture”.  Thus,  employees  em-  in  some  actual  farming  operations  of 
ployed  by  commission  brokers  in  the  the  type  specified  in  section  3(f).  Thus, 
typical  activities  conducted  at  their  es-  one  who  merely  harvests  a  crop  of  agri- 
tablishments,  warehouse  employees  at  cultural  commodities  is  not  a  “farmer” 
the  typical  tobacco  warehouses,  shop  although  his  employees  who  actually  do 
employees  of  an  employer  engaged  in  the  the  harvesting  are  employed  in  “agri¬ 
business  of  servicing  machinery  and  culture”  and  are  exempt  in  those  weeks 
equipment  for  farmers,  plant  employees  when  exclusively  so  engaged.  As  a  gen- 
of  a  company  dealing  in  eggs  or  poultry  eral  rule,  a  farmer  performs  his  farming 
produced  by  others,  employees  of  an  ir-  operations  on  land  owned,  leased,  or  con- 
rigation  company  engaged  in  the  general  trolled  by  him  and  devoted  to  his  own 
distribution  of  water  to  farmers,  and  use.  The  mere  fact,  therefore,  that  an 
other  employees  similarly  situated  do  not  employer  harvests  a  growing  crop,  even 
generally  come  within  the  secondary  under  a  partnership  agreement  pursuant 
meaning  of  “agriculture”.  The  exemp-  to  which  he  provides  credit,  advisory  or 
tion  of  industrial  operations  is  not  within  other  services,  is  not  generally  considered 
the  intent  of  section  13(a)(6)  and  the  to  be  sufficient  to  qualify  the  employer 
definition  in  section  3(f).  The  exemp-  so  engaged  as  a  “farmer”.  Such  an  em- 
tion  of  agricultural  labor  from  the  oper-  ployer  would  stand,  in  packing  or  han- 
ation  of  the  Act  is  not  admissible  as  an  dling  the  product,  in  the  same  relation- 
argument  to  exempt  labor  in  an  industry  ship  to  the  produce  as  if  it  were  from 
from  its  operation,  nor  does  it  justify  the  fields  or  groves  of  an  independent 
exemption  of  processes  that  are  more  grower.  One  who  engages  merely  in 
akin  to  manufacturing  than  to  agricul-  practices  which  are  incidental  to  farming 
ture  (see  Bowie  v.  Gonzalez,  117  F.  2d  11;  is  not  a  “farmer”.  For  example,  a  com- 
Fleming  v.  Hawkeye  Pearl  Button  Co.,  pany  which  merely  prepares  for  market, 
113  F.  2d  '52;  Holtville  Alfalfa  Mills  v.  sells,  and  ships  flowers  and  plants 
Wyatt,  230  F.  2d  398;  Maneja  v.  Waialua,  grown  and  cultivated  on  farms  by  af- 
349  U.S.  254;  Mitchell  v.  Budd,  350  U.S.  filiated  corporations  is  not  a  “farmer”. 
473).  The  fact  that  one  has  suspended  actual 

PRACTICES  PERFORMED  “By  A  PARMER"  *“"5  during  »  Periodjl 

Which  he  performs  only  practices  mci- 
§  780.139  Performance  “by  a  farmer”  dental  to  his  past  or  prospective  farming 
generally.  operations  does  not,  however,  preclude 

Among  other  things,  a  practice  must  from  quali^ing  as  a  “fanner”.  ()m 
be  performed  by  a  farmer  or  on  a  farm  otherwise  qualified  as  a  farmer  n 
in  order  to  come  within  the  secondary  status  as  such  because  he  ^  - 

portion  of  the  definition  of  “agricul-  forms  farming  operations  on  land  wnic 
ture”.  No'  precise  lines  can  be  drawn  he  does  not  own  or  control,  as  in  the  case 
which  will  serve  to  delimit  the  term  of  a  cattleman  using  public  lands  for 
“farmer”  in  all  cases.  Essentially,  how-  grazing. 
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g  780.141  Operations  must  be  performed 
*  “by”  a  farmer. 

“Parmer”  includes  the  employees  of  a 
farmer.  It  does  not  include  an  employer 
merely  because  he  employs  a  farmer  or 
appoints  a  farmer  as  his  agent  to  do  the 
actual  work.  Thus,  the  stripping  of  to¬ 
bacco,  i.e.,  removing  leaves  from  the 
stalk,  by  the  employees  of  an  independ¬ 
ent  warehouse  is  not  a  practice  per¬ 
formed  ‘‘by  a  farmer”  even  though  the 
warehouse  acts  as  agent  for  the  tobacco 
farmer  or  employs  the  farmer  in  the 
stripping  operations.  One  who  merely 
performs  services  or  supplies  materials 
for  farmers  in  return  for  compensation 
In  money  or  farm  products  is  not  a 
“farmer”.  Thus,  a  person  who  provides 
credit  and  management  services  to 
farmers  cannot  qualify  as  a  “farmer”  on 
that  account.  Neither  can  a  repairman 
who  repairs  and  services  farm  ma¬ 
chinery  qualify  as  a  “farmer”  on  that 
basis.  Where  crops  are  grown  under 
contract  with  a  person  who  provides  a 
market,' contributes  counsel  and  advice, 
makes  advances  and  otherwise  assists 
the  grower  who  actually  produces  the 
crop,  it  is  the  grower  and  not  the  person 
with  whom  he  contracts  who  is  the  farm¬ 
er  with  respect  to  that  crop  (Mitchell  v. 
Huntsville  Nurseries,  267  F.  2d  286) . 

§  780.142  Farmers’  cooperative  as  a 
“farmer”. 


(a)  The  phrase  “by  a  farmer”  covers 
practices  performed  either  by  the  farmer 
himself  or  by  the  farmer  through  his 
employees.  Employees  of  a  farmer’s  co¬ 
operative  association,  however,  are  em¬ 
ployed  not  by  the  individual  farmers 
who  com];K>se  its  membership  or  who  are 
Its  stockholders,  but  by  the  cooperative 
association  itself.  Cooperative  associa¬ 
tions,  whether  in  the  corporate  form  or 
not,  are  distinct,  separate  entities  from 
the  fanners  who  own  or  compose  them. 
The  work  performed  by  a  farmers’  co¬ 
operative  association  is  not  work  per¬ 
formed  “by  a  farmer”  but  for  farmers. 
Therefore,  employees  of  a  farmers’  co- 
(H)erative  association  are  not  generally 
ragaged  in  any  practices  performed  “by 
a  farmer”  within  the  meaning  of  section 
3(f)  and  are  not  ordinarily  exempt 
(Farmers  Reservoir  Co.  v.  McComb,  337 
UH.  755;  Goldberg  v.  Crowley  Ridge 
Ass’n.,  —  F.  2d  —  (C.A.  8,  Oct.  16,  1961, 
No.  16732) ;  McComb  v.  Puerto  Rico 
Tobacco  Marketing  Co-op.  Ass’n.,  80  F. 
Supp.  953,  181  F.  2d  697).  The  legisla¬ 
tive  history  of  the  Act  supports  this  in¬ 
terpretation.  Statutes  usually  exempt 
fanners’  cooperative  associations  in  ex¬ 
press  terms  if  an  exemption  is  intended. 
The  omission  of  an  express  exemption 
horn  the  Fair  Labor  Standards  Act  is 
Mgniflcant  since  many  unsuccessful  at- 
lanpts  were  made  on  the  floor  of  Con¬ 
gress  to  secure  special  treatment  for  such 
cooperatives. 

(b)  It  is  possible  that  some  farmers’ 
cooperative  associations  may  themselves 
cj^age  in  actual  farming  operations  to 
an  extent  and  under  circumstances  suf¬ 
ficient  to  qualify  as  a  “farmer”.  In  such 
case,  any  of  their  employees  who  per¬ 
form  practices  as  an  incident  to  or  In 
conjunction  with  such  farming  opera¬ 
tions  are  employed  in  “agriculture”. 


Practices  Performed  “on  a  Farm” 

§  780.143  Performance  “on  a  farm” 
generally. 

If  a  practice  is  not  performed  by  a 
farmer,  it  must,  among  other  things,  be 
performed  “on  a  farm”  to  come  within 
the  secondary  meaning  of  “agriculture” 
in  section  3(f).  Any  practice  which 
cannot  be  performed  on  a  farm,  such  as 
“delivery  to  market”,  is  necessarily  ex¬ 
cluded,  therefore,  when  performed  by 
someone  other  than  farmer  (see  Farm¬ 
ers  Reservoir  Co.  v.  McComb,  337  U.S. 
755;  Chapman  v.  Durkin,  214  F.  2d  360, 
cert,  denied  348  U.S.  897;  Fort  Mason 
Fruit  Co.  V.  Durkin,  214  F.  2d  363,  cert, 
denied  348  U.S.  897).  'Thus,  employees 
of  an  alfalfa  dehydrator  engaged  in 
hauling  chopped  or  unchopped  alfalfa 
away  from  the  farms  to  the  dehydrat¬ 
ing  plant  are  not  employed  in  a  practice 
performed  “on  a  farm”. 

§  780.144  Meaning  of  “farm”. 

A  ‘^farm”  is  a  tract  of  land  devoted 
to  the  actual  farming  activities  included 
in  the  first  part  of  section  3(f).  Thus, 
the  gathering  of  wild  plants  in  the 
woods  for  transplantation  in  a  nursery  is 
not  an  operation  performed  “on  a  farm”. 
(For  a  further  discussion,  see  §  780.176.) 
The  total  area  of  a  tract  operated  as  a 
unit  for  farming  purposes  is  included  in 
the  “farm”,  irrespective  of  the  fact  that 
some  of  this  area  may  not  be  utilized 
for  actual  farming  operations  (see 
NLRB  V.  Olaa  Sugar  Co.,  242  F.  2d  714; 
In  re  Princeville  Canning  Co.,  14  WH 
Cases  641  and  762).  It  is  immaterial 
whether  a  farm  is  situated  in  the  city 
or  in  the  country.  However,  a  place  in 
a  city  where  no  primary  farming  op¬ 
erations  are  performed  is  not  a  farm 
even  if  operated  by  a  farmer  (Mitchell 
V.  Huntsville  Nurseries,  267  F.  2d  286). 

§  780.145  Employment  in  practices  on 
a  farm. 

Employees  engaged  in  building  ter¬ 
races  or  threshing  wheat  and  other  grain, 
employees  engaged  in  the  erection  of 
silos  and  granaries,  employees  engaged 
in  digging  wells  or  building  dams  for 
farm  ponds,  employees  engaged  in  in¬ 
specting  and  culling  flocks  of  poultry, 
and  pilots  and  flagmen  engaged  in  the 
aerial  dusting  and  spraying  of  crops  are 
examples  of  the  types  of  employees  of 
independent  contractors  who  may  be 
considered  employed  in  practices  per¬ 
formed  “on  a  farm”.  Even  though  an 
employee  may  work  on  several  farms 
during  a  workweek,  he  is  regarded  as 
employed  “on  a  farm”  for  the  entire 
workweek  if  his  work  on  each  farm  per¬ 
tains  solely  to  farming  operations  on 
that  farm.  The  fact  that  a  minor  and 
incidental  part  of  the  work  of  such  an 
employee  occurs  off  the  farm  will  not 
defeat  the  exemption.  Thus,  a  small 
amount  of  time  within  the  workweek 
spent  in  transporting  necessary  equip¬ 
ment  for  work  to  be  done  on  farms  will 
not  defeat  the  exemption.  Field  em¬ 
ployees  of  a  canner  or  processor  of  farm 
products  who  work  on  farms  during  the 
planting  and  growing  season  where  they 
supervise  the  planting  operations  and 
consult  with  the  grower  on  problems  of 
cultivation  are  employed  in  practices 


performed  “on  a  farm”  so  long  as  such 
work  is  done  entirely  on  farms  save  for 
an  incidental  amount  of  reportir^  to 
their  employer’s  plant.  Other  employees 
of  the  above  employers  employed  away 
from  the  farm  would  not  come  within  the 
exemption.  For  example,  airport  em¬ 
ployees  such  as  mechanics,  loaders,  and 
ofiBce  workers  employed  by  a  crop  dust¬ 
ing  firm  would  not  be  exempt  (see  Tobin 
v.  Wenatchee  Air  Service,  10  WH  Cases 
680,  (E.D.  Wash.) ) . 

“Such  Farming  Operations” — of  the 
Farmer 

§  780.146  Practices  must  be  performed 
in  connection  with  farmer’s  own 
farming. 

“Practices  *  *  ♦  performed  by  a 
farmer”  must  be  performed  as  an  inci¬ 
dent  to  or  in  conjunction  with  "such 
farming  operations”  in  order  to  consti¬ 
tute  “agriculture”  within  the  secondary 
meaning  of  the  term.  Practices  per-  ‘ 
formed  by  a  farmer  in  connection  with 
his  non-farming  operations  do  not  sat¬ 
isfy  this  requirement  (see  Calaf  v. 
Gonzalez,  127  F.  2d  934;  Mitchell  v.  Budd, 
350  U.S.  473.)  Furthermore,  practices 
performed  by  a  farmer  can  meet  the 
above  requirement  only  in  the  event  that 
they  are  performed  in  connection  with 
the  farming  operations  of  the  same 
farmer  who  performs  the  practices. 
Thus,  the  requirement  is  not  met  with 
respect  to  employees  engaged  in  any 
practices  performed  by  their  employer 
in  connection  with  farming  operations 
that  are  not  his  own  (see  Farmers  Reser¬ 
voir  Co.  v.  McComb,  337  U.S.  755; 
Mitchell  V.  Hunt,  263  F.  2d  913;  NLRB  v. 
Olaa  Sugar  Co.,  242  F.  2d  714;  Mitchell 
V.  Huntsville  Nurseries,  267  F.  2d  286; 
Bowie  V.  Gonzalez,  117  P.  2d  11.)  The 
.  processing  by  a  farmer  of  commodities 
of  other  farmers,  if  incident  to  or  in 
conjunction  with  farming  operations,  is 
incidental  to  or  in  conjunction  with  the 
farming  operations  of  the  other  farmers 
and  not  incidental  to  or  in  conjunction 
with  the  farming  Gyrations  ‘  of  the 
farmer  doing  the  processing  (Mitchell  v. 
Himtsville  Nurseries,  supra;  Farmers 
Reservoir  Co.  v.  McComb,  supra;  Bowie  v. 
Gonzalez,  supra). 

§  780.147  Application  of  the  general 
principles. 

Some  examples  will  serve  to  illustrate 
the  above  principles.  Employees  of  a 
fruit  grower  who  dry  or  pack  fruit  not 
grown  by  their  employer  are  not  exempt. 
Storage  operations  conducted  by  a 
farmer  in  connection  with  products 
grown  by  someone  other  than  the  farmer 
are  not  exempt.  Employees  of  a  grower- 
operator  of  a  sugar  cane  mill  who  trans¬ 
port  cane  from  fields  to  the  mill  are  not 
exempt  where  such  cane  is  grown  by 
independent  farmers  on  their  land  as 
well  as  by  the  mill  operator  (Bowie  v. 
Gonzalez,  117  P.  2d  11) .  Employees  of  a 
tobacco  grower  who  strip  tobacco  (i.e. 
remove  the  leaves  from  the  stalk)  are 
not  exempt  when  performing  this  opera¬ 
tion  on  tobacco  not  grown  by  their  em¬ 
ployer.  On  the  other  hand,  where  a 
farmer  rents  some  space  in  a  warehouse 
or  packing  house  located  off  the  farm 
and  the  farmer’s  own  employees  there 
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engage  in  handling  or  packing  only 
his  own  products  for  market,  such  opera¬ 
tions  by  the  farmer  are  exempt  if  per¬ 
formed  as  an  incident  to  or  in  conjunc¬ 
tion  with  his  farming  operations. 
Such  arrangements  are  distinguished 
from  those  where  the  employees  are  not 
actually  employed  by  the  farmer.  The 
fact  that  a  packing  shed  is  conducted 
by  a  family  partnership,  packing  prod¬ 
ucts  exclusively  grown  on  lands  owned 
and  operated  by  individuals  constitu¬ 
ting  the  partnership,  does  not  alter  the 
status  of  the  packing  activity.  Thus, 
if  in  a  particular  case  an  individual 
farmer  is  exempt,  a  family  partnership 
which  performs  the  same  operations 
would  also  be  exempt  (Dofflemeyer  v. 
NLRB,  206  F.  2d  813). 

§  780.148  Pea  vining.  ^ 

Vining  employees  of  a  pea  vinery  lo¬ 
cated  on  a  farm,  who  vine  only  the  peas 
grown  on  that  particular  farm,  are 
exempt.  If  they  also  vine  peas  grown 
on  other  farms,  the  exemption  does  not 
apply  unless  the  farmer-employer  owns 
or  operates  the  other  farms  and  vines 
his  own  peas  exclusively.  However,  the 
work  of  vining  station  employees  in  weeks 
in  which  the  stations  vine  only  peas 
grown  by  a  canner  on  farms  owned  or 
leased  by  him  is  considered  part  of  the 
canning  operations.  As  such,  the  can¬ 
nery  operations,  including  the  vining 
operations,  are  exempt  only  if  the 
canner  cans  crops  which  he  grows  him¬ 
self  and  if  the  canning  operations  are 
subordinate  to  the  farming  operations. 

§  780.149  Place  of  performing  the  prac* 
tice  as  a  factor. 

So  long  as  the  farming  operations  to 
which  a  farmer’s  practice  pertains  are 
performed  by  him  in  his  capacity  as  a 
farmer,  the  exempt  status  of  the  prac¬ 
tice  is  not  necessarily  altered  by  the 
fact  that  the  farming  operations  take 
place  on  more  than  one  farm  or  by  the 
fact  that  some  of  the  operations  are  per¬ 
formed  off  his  farm  (NLRB  v.  Olaa 
Sugar  Co.,  242  P.  2d  714) .  Thus,  where 
the  practice  is  performed  with  respect  to 
products  of  farming  operations,  the  con¬ 
trolling  consideration  is  whether  the 
products  were  produced  by  the  farming 
operations  of  the  farmer  who  performs 
the  practice  rather  than  at  what  place 
or  on  whose  land  he  produced  them. 
Ordinarily,  a  practice  performed  by  a 
farmer  in  connection  with  farming 
operations  conducted  on  land  which  he 
owns  or  leases  will  be  considered  as  per¬ 
formed  in  connection  with  the  farming 
operations  of  such  farmer  in  the  absence 
of  facts  indicating  that  the  farming 
operations  are  actually  those  of  someone 
else.  Conversely,  a  contrary  conclusion 
will  ordinarily  be  justified  if  such  farmer 
is  not  the  owner  or  a  bona  fide  lessee  of 
such  land  during  the  period  when  the 
farming  operations  take  place.  The 
question  of  whose  farming  operations 
are  actually  being  conducted  in  cases 
where  they  are  performed  pursuant  to 
an  agreement  or  arrangement,  not 
amounting  to  a  bona  fide  lease,  between 
the  farmer  who  performs  the  practice 
and  the  land-owner  necessarily  involves 
a  careful  scrutiny  of  the  facts  and  cir¬ 


cumstances  surrounding  the  arrange¬ 
ment.  Where  commodities  are  grown  on 
the  farm  of  the  actual  grower  under 
contract  with  another,  practices  per¬ 
formed  by  the  latter  on  the  commodities, 
off  the  farm  where  they  were  grown, 
relate  to  farming  operations  of  the 
grower  rather  than  to  any  farming 
operations  of  the  contract  purchaser. 
This  is  true  even  though  the  contract 
purports  to  lease  the  land  to  the  latter, 
give  him  title  to  the  crop  at  all  times, 
and  confer  on  him  the  right  to  supervise 
the  growing  operations,  where  the  facts 
as  a  whole  show  that  the  contract  pur¬ 
chaser  provides  a  farm  mrrket,  cash  ad¬ 
vances,  and  advice  and  counsel  but  does 
not  really  perform  growing  operations 
(Mitchell  V.  Huntsville  Nurseries,  267  F. 
2d  286). 

“Such  Farming  Operations” — on  the 
Farm 

§  780.150  Practices  must  relate  to  farm¬ 
ing  operations  on  the  particular  farm. 

“Practices  ♦  *  *  perfotmed  *  •  *  on 
a  farm”  must  be  performed  as  an  in¬ 
cident  to  or  in  conjunction  with  “such 
farming  operations”  in  order  to  con¬ 
stitute  “agriculture”  within  the  sec¬ 
ondary  meaning  of  the  term.  No  prac¬ 
tice  performed  with  respect  to  farm 
commodities  is  within  the  language  un¬ 
der  discusion  by  reason  of  its  perform¬ 
ance  on  a  farm  unless  all  of  such  com¬ 
modities  are  the  products  of  that  farm. 
Thus,  the  performance  on  a  farm  of 
any  practice,  such  as  packing  or  storing, 
which  may  be  incidental  to  farming  op¬ 
erations  cannot  constitute  a  basis  for 
exempting  employees  engaged  in  such 
practice  if  the  practice  is  performed 
upon  any  commodities  that  have  been 
produced  elsewhere  than  on  such  farm 
(see  Mitchell  v.  Hunt,  263  F.  2d  913) .  'The 
construction  by  an  independent  con¬ 
tractor  of  a  granary  on  a  farm  is  not 
connected  with  “such”  farming  opera¬ 
tions  if  the  farmer  for  whom  it  is  built 
intends  to  use  the  structure  for  storing 
grain  produced  on  other  farms.  Nor 
is  the  requirement  met  with  respect  to 
employees  engaged  in  any  other  practices 
pei^ormed  on  a  farm,  but  not  by  a 
farmer,  in  connection  with  farming  op¬ 
erations  that  are  not  conducted  on  that 
particular  farm.  'The  fact  that  such 
a  practice  pertains  to  farming  operations 
generally  or  to  those  performed  on  a 
number  of  farms,  rather  than  to  those 
performed  on  the  same  farm  only,  is 
suflBcient  to  take  it  outside  the  scope  of 
the  statutory  language.  Area  soil  sur¬ 
veys  and  genetics  research  activities,  re¬ 
sults  of  which  are  made  available  to  a 
number  of  farmers,  are  typical  of  the 
practices  to  which  this  principle  applies 
and  which  are  not  exempt  under  this 
provision. 

§  780.151  Practices  on  a  farm  not  re¬ 
lated  to  farming  operations. 

Practices  performed  on  a  farm  in  con¬ 
nection  with  nonfarming  operations  per¬ 
formed  on  or  off  such  farm  do  not  meet 
the  requirement  stated  in  §  780.150.  For 
example,  if  a  farmer  operates  a  gravel  pit 
on  his  farm,  none  of  the  practices  per¬ 
formed  in  connection  with  the  operation 
of  such  gravel  pit  would  be  exempt. 


Whether  or  not  some  practices  are  ner 
formed  in  connection  with  farming^ 
erations  conducted  on  the  farm  wh^ 
they  are  performed  must  be  determiM 
with  reference  to  the  purpose  of^ 
farmer  for  whom  the  practice  is 
formed.  Thus,  land  clearing  operation* 
may  or  may  not  be  connected  with 
such  farming  operations  depending  on 
whether  or  not  the  farmer  intends  to 
devote  the  cleared  land  to  farm  use. 

§  780.152  Practices  oh  a  farm  not  pe^ 
formed  for  the  farmer. 

The  fact  that  a  practice  performed  on 
a  farm  is  not  performed  by  or  for  the 
farmer  is  a  strong  indication  that  it  is 
not  performed  in  connection  with  the 
farming  operations  there  conducted 
Thus,  where  such  an  employer  other  than 
the  farmer  performs  certain  work  on  a 
farm  solely  for  himself  in  furtherance  of 
his  own  enterprise,  the  practice  cannot 
ordinarily  be  regarded  as  performed  in 
connection  with  farming  operations  con¬ 
ducted  on  the  farm.  For  example,  it  is 
clear  that  the  work  of  employees  of  a 
utility  company  in  trimming  and  cutting 
trees  for  power  and  communications 
lines  is  part  of  a  non-farming  enterprise 
outside  the  exemption.  When  a  packer 
of  vegetables  or  dehydrator  of  alfalfa 
buys  the  standing  crop  from  the  farmer; 
harvests  it  with  his  own  crew  of  em¬ 
ployees,  and  transports  the  harvested 
crop  to  his  off-the-farm  packing  or  de¬ 
hydrating  plant,  the  transporting  and 
plant  employees,  who  are  not  engaged  in 
“primary”  agriculture  as  are  the  harvest¬ 
ing  employees  (see  NLRB  v.  Olaa  Sugar 
Co.,  242  F.  2d  714) ,  are  clearly  not  ex¬ 
empt.  Such  an  employer  cannot  auto¬ 
matically  gain  the  exemption  for  tte 
plant  employees  by  merely  transferring 
the  operations  to  the  farm  so  as  to  meet 
the  “on  a  farm”  requirement.  They  will 
continue  outside  the  exemption  if  the 
packing  or  dehydrating  is  not  in  reality 
done  for  the  farmer.  The  question  (d 
for  whom  the  practices  are  performed  is 
one  of  fact.  In  determining  the  qu^ 
tion,  however,  the  fact  that  prior  to  the 
performance  of  the  packing  or  dehy¬ 
drating  operations,  the  farmer  has  re^ 
linquished  title  and  divested  himself  of 
further  responsibility  with  respect  to  the 
product,  is  highly  significant. 

Performance  of  the  Practices'  “as  a 

Incident  to  or  in  Conjunction  With* 

THE  Farming  Operations 

§  780.153  “As  an  incident  to  or  in  con¬ 
junction  with”  the  farming  open- 
tions. 

In  order  for  practices  other  than  ac¬ 
tual  farming  operations  to  constitute 
“agriculture”  within  the  meaning  d 
section  3(f)  of  the  Act,  it  is  not  enough 
that  they  be  performed  by  a  farmer  or 
on  a  farm  in  connection  with  the  fann¬ 
ing  operations  conducted  by  such  farmtf 
or  on  such  farm,  as  explained  in 
§§  780.138-780.152.  They  must  also  be 
performed  “as  an  incident  to  or  in  «»• 
junction  with”  these  farming  operatiois 
The  line  between  practices  that  are  and 
those  that  are  not  performed  “as  an  in¬ 
cident  to  or  in  conjunction  with”  sum 
farming  operations  is  not  susceptible  a 
precise  definition.  Generally,  a  P^a^ 
tice  performed  in  connection  with  fann- 
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producer’s  own  label  rather  than  under 
that  of  the  purchaser  may  furnish  an 
indication  that  the  practice  is  conducted 
as  a  separate  business  activity  rather 
than  as  a  part  of  agriculture. 

Practices  Included  When  Performed  As 
Provided  In  Section  3(f) 

§  780.158  “Any”  practices  meeting  the 
requirements  will  qualify  for  exemp¬ 
tion. 

The  language  of  section  3(f)  of  the 
Act,  in  defining  the  “secondary”  mean¬ 
ing  of  “agriculture”,  provides  that  any 
practices  performed  by  a  farmer  or  on  a 
farm  as  an  incident  to  or  in  conjimction 
with  such  (his  or  its)  farming  opera- 
ti(ms  are  within  the  definition.  The 
practices  which  may  be  exempt  as 
“agriculture”  if  so  performed  are  stated 
to  include  forestry  or  lumbering  opera¬ 
tions,  preparation  for  market,  and  de¬ 
livery  to  storage  or  to  market  or  to  car¬ 
riers  for  transportation  to  market  The 
specification  of  these  practices  is  illus¬ 
trative  rather  than  limiting  in  natme. 
The  broad  language  of  the  definition 
clearly  includes  all  practices  thus  per¬ 
formed  and  not  merely  those  named  (see 
Maneja  v.  Waialua,  349,  U.S.  254) . 

§  780.159  Named  practices  as  well  as 
others  must  meet  the  requirements. 

The  specific  practices  named  in  section 
3(f)  must,  like  any  others,  be  performed 
by  a  farmer  or  on  a  farm  as  an  incident 
to  or  in  conjimction  with  such  farming 
operations,  for  this  condition  applies  to 
“any”  practices  brought  within  the  sec¬ 
ondary  meaning  of  agriculture  as  de¬ 
fined  in  that  section  of  the  Act.  Thus, 
the  prepiaration  for  market,  by  a 
farmer’s  employees  on  a  farm  of  animals 
to  be  sold  at  a  livestock  auction  is  not 
exempt  if  animals  from  other  farmers 
and  other  farms  are  also  handled.  The 
practice  is  not  performed  as  an  incident 
to  or  in  conjunction  with  “such”  farm¬ 
ing  (H>erations,  that  is,  the  operations  of 
the  farmer  by  whom,  or  of  the  farm  on 
which,  the  livestock  is  raised  (Mitchell 
V.  Hunt,  263  F.  2d  913). 

“Forestry  Or  Lumbering  Operations” 

§  780.160  Exemption  of  forestry  or  lum¬ 
bering  operations  is  limited. 

Employment  in  forestry  or  lumbering 
operations  is  expressly  included  in  agri¬ 
culture  if  the  operations  are  performed 
“by  a  farmer  or  on  a  farm  as  an  incident 
to  or  in  conjunction  with  such  farming 
operations”.  While  “agriculture”  is 
scwnetimes  used  in  a  broad  sense  as  in¬ 
cluding  the  science  and  art  of  cultivating 
forests,  the  language  quoted  in  the  pre¬ 
ceding  sentence  is  a  limitation  on  the 
forestry  and  lumbering  operations  which 
will  be  considered  agricultural  for  pur¬ 
poses  oi  section  3(f).  It  follows  that 
employees  of  an  employer  engaged  ex¬ 
clusively  in  forestry  or  lumbering  opera¬ 
tions  are  not  within  the  agricultural 
exemption. 

§  780.161  Meaning  of  “forestry  or  lum¬ 
bering  operations”. 

The  term  “forestry  or  lumbering  op¬ 
erations”  refers  to  the  cultivation  and 
management  of  forests,  the  felling  and 


trimming  of  timber,  the  cutting,  hauling, 
and  transportation  of  timber,  logs,  pulp- 
wood,  cordwood,  lumber,  and  like  prod¬ 
ucts,  the  sawing  of  logs  into  lumber  or 
the  conversion  of  logs  into  ties,  posts, 
and  similar  products,  and  similar  opera¬ 
tions.  It  also  includes  the  piling,  stack¬ 
ing,  and  storing  of  all  such  products. 
The  gathering  of  wild  plants  and  of 
wild  or  planted  Christmas  trees  are  in¬ 
cluded.  (See  the  related  discussion  in 
§§  780.174-780.178,  and  in  Part  788  of 
this  chapter  which  considers  the  section 
13(a)  (15)  exemption  for  forestry  or  log¬ 
ging  operations  in  which  not  more  than 
12  employees  are  employed.)  “Wood 
working”  as  such  is  not  included  in  “for¬ 
estry”  or  “lumbering”  operations.  The 
manufacture  of  charcoal  under  modern 
methods  is  neither  a  “forestry”  nor  “lum¬ 
bering”  operation  and  cannot  be  re¬ 
garded  as  “agriculture”. 

§  780.162  Subordination  to  farming  op¬ 
erations  is  necessary  for  exemption. 

While  section  3(f)  speaks  of  practices 
performed  “in  conjunction  with”  as  well 
as  “incident  to”  farming  operations,  it 
would  be  an  unreasonable  construction 
of  the  Act  to  hold  that  all  practices  were 
to  be  regarded  as  agricultural  if  the  per¬ 
son  performing  the  practice  did  any 
farming,  no  matter  how  little,  or  resorted 
to  tilling  a  small  acreage  for  the  purpose 
of  Qualifying  for  exemption  (Ridgeway 
V.  Warren,  60  P.  Supp.  363  (MJ).  Tenn.) ; 
In  re  Combs,  5  WH  Cases  595,  10  Labor 
Cases  62,802  (M.  D.  Ga.)).  To  illus¬ 
trate,  where  an  employer  owns  several 
thousand  acres  of  timberland  on  which 
he  carries  on  lumbering  operations  and 
cultivates  about  100  acres  of  farm  land 
which  are  contiguous  to  such  timber- 
land,  he  would  not  be  entitled  to  the 
benefit  of  the  exemption  so  far  as  his 
forestry  or  lumbering  operations  are 
concerned.  In  such  case,  toe  forestry  or 
lumbering  operations  would  clearly  not 
be  subordinate  to  the  farming  operations 
but  rather  toe  principal  or  a  separate 
business  of  the  “farmer”. 

§  780.163  Performance  of  operations  on 
a  farm  but  not  by  the  farmer. 

Logging  or  sawmill  operations  on  a 
farm  undertaken  on  behalf  of  toe  farmer 
or  on  behalf  of  toe  buyer  of  the  logs  or 
toe  resulting  lumber  by  a  contract  logger 
or  sawmill  owner  are  not  within  toe 
exemption,  unless  it  can  be  shown  that 
these  logging  or  sawmill  operations  are 
clearly  incidental  to  farming  operations 
on  toe  farm  on  v/hich  toe  logging  or 
sawmill  operations  are  being  conducted. 
For  example,  toe  clearing  of  additional 
land  for  cultivation  by  toe  farmer  or  toe 
preparation  of  timber  for  construction 
of  his  farm  buildings  would  appear  to 
constitute  operations  incidental  to  “such 
farming  operations”. 

§  780.164  Number  of  employees  engaged 
in  operations  not  material. 

The  fact  that  toe  employer  employs 
fewer  than  a  certain  number  of  em¬ 
ployees  in  forestry  and  lumbering  opera¬ 
tions  does  not  pronde  a  basis  for  their 
exemption  as  agricultural  employees. 
This  exemption  is  thus  to  be  distin¬ 
guished  from  toe  exemption  provided  by 
section  13(a)  (15)  (discussed  in  Part  788 


of  this  chapter)  which  is  limited  to  cm. 
ployers  employing  not  more  than  » 
employees  in  the  forestry  or  lo»i» 
operations  described  therein. 

“Preparation  For  Market” 

§  780.165  Scope  and  limits  of  exeiM. 
tion  for  “preparation  for  niaii^ 

“Preparation  for  market”  is 
named  as  one  of  the  practices  which  Qua 
be  included  in  “agriculture”.  The 
includes  toe  operations  normally  ^ 
formed  upon  farm  commodities  to  pre. 
pare  them  for  toe  farmer’s  marir^ 
farmer’s  market  normally  means  tbe 
wholesaler,  processor,  or  distribuUiu 
agency  to  which  the  farmer  deliveis^ 
products.  “Preparation  for  market" 
clearly  has  reference  to  activities  which 
precede  “delivery  to  market”.  It  is  not, 
however,  synonsrmous  with  “prQ)sr». 
tion  for  sale”.  The  term  must  be  trealoj 
differently  with  respect  to  various  coo- 
modities.  It  is  emphasized  that  “prep, 
aration  for  market”,  like  other  ptw- 
tices,  must  be  performed  “by  a  fsnur 
or  on  a  farm  as  an  incident  to  or  h 
conjunction  with  such  farming  opetk- 
tions”  in  order  to  be  exempt. 

§  780.166  Particular  operatioiM  on  eo» 
modities. 

Subject  to  toe  rules  heretofore  dh> 
cussed,  toe  following  activitiQi  in, 
among  others,  activities  that  may  be  per* 
formed  in  toe  “preparation  for  mukef 
of  toe  indicated  commodities  and  nuy 
come  within  toe  exemption; 

(a)  Grain,  seed,  and  forage  engt. 
Weighing,  binning,  stacking,  dryini, 
cleaning,  grading,  shelling,  aattim, 
packing  and  storing. 

(b)  Fruits  and  vegetables.  Assem¬ 
bling,  ripening,  cleaning,  grading  sort¬ 
ing,  drying,  preserving,  packing,  sod 
storing.  (See  In  toe  Matter  of  J.  J. 
Crosetti,  29  LRRM  1353,  98  NLRB  »; 
In  the  Matter  of  Imperial  Garden  drov¬ 
ers.  91  NLRB  1034,  26  LRRM  1632;  Lea- 
root  V.  Hazelhurst  Mercantile  Co.,  M  F. 
Supp.  595;  North  Whittier  Hdghh 
Citrus  Ass’n.  v.  NLRB,  109  F.  Sd  7f; 
Do£9emeyer  v.  NLRB,  206  F.  2d  813.) 

(c)  Peanuts  and  nuts  {pecans,  aiL 
nuts,  etc.}.  Grading,  ersurking,  shdliog, 
cleaning,  sorting,  packing,  and  storing 

<d)  Eggs.  Handling,  cooling,  gradtag 
candling,  and  p8u:king. 

(e)  Wool.  Grading  and  packing. 

(f )  Dairy  products.  Separating,  cool¬ 
ing,  packing,  and  storing. 

(g)  Cotton.  Weighing,  ginning,  sod 
storing  cotton;  hulling,  delinting,  doss¬ 
ing,  sacking,  and  storing  cottonseed. 

(h)  Nursery  stock.  Handling,  sorting 
grading,  trimming,  bundling,  storing, 
wrapping,  and  packaging.  (See  Jordan 
V.  Stark  Brothers  Nurseries,  45  F.  Siwp. 
769;  Mitchell  v.  Huntsville  Nurseries,  3i7 
F.  2d  286.) 

(i)  Tobacco.  Handling,  grading. 
ing,  stripping  from  stalk,  tying,  scfftini. 
storing,  and  loading. 

(j)  Livestock.  Handling  and  loading. 

-  (k)  Poultry.  Culling,  grading,  coop¬ 
ing,  and  loading.  ' 

(1)  Honey.  Assembling,  extracting, 
heating,  ripening,  straining,  cleaning, 
grading,  weighing,  blending,  packing, 
and  storing. 
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/-)  Fur.  Removing  the  pelt,  scrap- 
jjjg  drying*  putting  on  boards,  and  pack¬ 
ing. 

SpiciHED  Delivery  Operations 

8  780.167  AppIi<’alion  of  exemption  to 
^  gpecified  delivery  operations  gen- 

erally* 

Exempt  employment  in  “secondary” 
joriculture,  under  sections  3(f)  and  13 
J;)(6),  includes  employment  in  “deliv¬ 
ery  to  storage  or  to  market  or  to  car¬ 
riers  for  transportation  to  market”  when 
performed  by  a  farmer  as  an  incident 
to  or  in  conjunction  with  his  own  farm¬ 
ing  operations.  To  the  extent  that  such 
deliveries  may  be  accomplished  without 
leaving  the  farm  where  the  commodities 
delivered  are  grown,  the  exemption  ex¬ 
tends  also  to  employees  of  someone  other 
than  the  farmer  who  raised  them  if  they 
are  performing  such  deliveries  for  the 
farmer.  However,  normally  such  deliv¬ 
eries  require  travel  off  the  farm,  and 
where  this  is  the  case,  only  employees  of 
a  farmer  engaged  in  making  them  can 
come  within  the  exemption.  Such  em¬ 
ployees  would  not  be  exempt  in  any 
worliweek  when  they  delivered  commod¬ 
ities  of  other  farmers,  however,  because 
such  deliveries  would  not  be  performed 
as  an  incident  to  or  in  conjunction  with 
“such”  farming  operations,  as  explained 
previously.  If  the  “delivery”  trip  is  an 

I  exempt  practice,  the  necessary  return 

i  trip  to  the  farm  is  also  exempt  as  a  part 
of  it. 

I  §  780.168  Delivery  “lo  storage”. 

!  The  term  “delivery  to  storage”  in- 

■  eludes  taking  agricultural  or  horticul¬ 
tural  commodities,  dairy  products,  live¬ 
stock,  bees  or  their  honey,  'fur-bearing 
animals  or  their  pelts,  or  poultry  to  the 
jdaces  where  they  are  to  be  stored  or 
held  pending  preparation  for  or  delivery 
to  market.  The  fact  that  the  commod¬ 
ities  have  been  subjected  to  some  other 
practice  “by  a  farmer  or  on  a  farm  as 
an  incident  to  or  in  conjunction  with 
such  farming  operations”  does  not  pre¬ 
clude  application  of  the  exemption  to 
"delivery  to  storage”.  The  same  is  true 
with  respect  to  “delivery  to  market”  and 
"delivery  to  carriers  for  transportation 
to  market”. 

§780.169  Delivery  “lo  market”. 

The  term  “delivery  ♦  *  ♦  to  market” 
includes  taking  agricultural  or  horticul¬ 
tural  commodities,  dairy  products,  live¬ 
stock,  bees  or  their  honey,  fur-bearing 
animals  or  their  pelts,  or  poultry  to  mar¬ 
ket.  It  ordinarily  refers  to  the  initial 
journey  of  the  farmer’s  products  from 
the  farm  to  the  market.  The  market  re¬ 
ferred  to  is  the  farmer’s  market  which 
normally  means  the  distributing  agency, 
cooperative  marketing  agency,  whole¬ 
saler  or  processor  to  which  the  farmer 
delivers  his  products.  Delivery  to  mar¬ 
ket  ends  with  the  delivery  of  the  com¬ 
modities  at  the  receiving  platform  of 
such  a  farmer’s  market  (Mitchell  v. 
Budd,  350  U.S.  473) .  When  the  delivery 
involves  travel  off  the  farm  (which  would 
Mrmally  be  the  case)  the  delivery  must 
w  performed  by  the  employees  employed 
uy  the  farmer  in  order  to  constitute  an 
exempt  practice.  Delivery  by  an  inde- 
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pendent  contractor  for  the  farmer  or  a 
group  of  farmers  or  by  a  “bird-dog” 
operator  who  has  purchased  the  com¬ 
modities  on  the  farm  from  the  farmer  is 
not  an  exempt  agricultural  practice  (see 
Chapman  v.  Durkin,  214  P.  2d  360,  cert, 
denied  348  U.S.  897;  Fort  Mason  Fruit 
Co.  V.  Durkin,  214  F.  2d  363,  cert,  denied 
348  U.S.  897) .  However,  in  the  case  of 
fruits  or  vegetables,  the  Act  provides  a 
special  exemption  for  intrastate  trans¬ 
portation  of  the  freshly  harvested  com¬ 
modities  from  the  farm  to  a  place  of  first 
marketing  or  first  processing,  which  may 
apply  to  employees  engaged  in  such 
transportation  regardless  of  whether 
they  are  employed  by  the  farmer.  See 
Subpart  E  of  this  Part  780,  discussing 
the  exemption  provided  by  section  13 
(a) (22). 

§  780.170  Delivery  “lo  earriers  for  trans¬ 
portation  to  market”. 

The  term  “delivery  •  *  *  to  carriers 
for  transportation  to  market”  includes 
taking  agricultural  or  horticultural  com¬ 
modities,  dairy  products,  livestock,  bees 
or  their  honey,  fur-bearing  animals  or 
their  pelts,  and  poultry  to  any  carrier 
(including  carriers  by  truck,  rail,  water, 
etc.)  for  transportation  by  such  carrier 
to  market.  The  market  referred  to  is 
the  farmer’s  market  which  normally 
means  the  distributing  agency,  coopera¬ 
tive  marketing  agency,  wholesaler,  or 
processor  to  which  the  farmer  delivers 
his  products.  As  in  the  case  of  “delivery 
to  market”,  when  it  involves  travel  off  the 
farm  (as  would  normally  be  the  case) 
the  delivery  must  be  performed  by  the 
farmer’s  own  employees  in  order  to  con¬ 
stitute  an  exempt  practice.  Employees 
of  the  carrier  who  transport  to  market 
the  commodities  which  are  delivered  to 
it  are  not  within  the  exemption. 

Exemption  of  Transportation  Opera¬ 
tions  Not  Mentioned  in  Section  3(f) 

§  780.171  Transportation  of  farm  prod¬ 
ucts  from  the  fields  or  farm. 

Transportation  of  farm  products  from 
the  fields  where  they  are  grown  or  from 
the  farm  to  other  places  may  be  exempt 
within  the  “secondary”  meaning  of  agri¬ 
culture,  regardless  of  whether  the  trans¬ 
portation  is  included  as  “delivery  to 
storage  or  to  market  or  to  carriers  for 
transportation  to  market”,  provided  only 
that  it  is  performed  by  a  farmer  or  on 
a  farm  as  an  incident  to  or  in  conjunc¬ 
tion  with  the  farming  operations  of  that 
farmer  or  that  farm.  Of  course,  any 
transportation  operations  which  are  part 
of,  and  not  subsequent  to,  the  “primary” 
farming  operations  are  also  within  the 
exemption.  These  principles  have  been 
recognized  by  the  courts  in  the  following 
cases,  among  others:  Maneja  v.  Waialua, 
349  U.S.  254;  NLRB  v.  Olaa  Sugar  Co., 
242  F.  2d  714;  Bowie  v.  C3k)nzalez,  117  F. 
2d  11;  Calaf  v.  Gonzalez,  127  F.  2d  934; 
Vives  V.  Serralles,  145  F.  2d  552;  Holt- 
ville  Alfalfa  Mills  v.  Wyatt,  230  F.  2d  398. 
If  not  performed  by  the  farmer,  trans¬ 
portation  beyond  the  limits  of  the  farm 
is  not  exempt,  even  when  performed  by 
a  purchaser  of  the  unharvested  com¬ 
modities  who  has  harvested  the  crop. 
The  exemption  available  for  his  harvest¬ 


ing  employees  does  not  extend  to  the 
employees  transporting  the  commodi¬ 
ties  off  the  farm  (Chapman  v.  Durkin, 
214  F.  2d  360,  cert,  denied,  348  U.S.  897; 
Fort  Mason  Fruit  Co.  v.  Durkin,  214  F. 
2d  363,  cert,  denied,  348  U.S.  897) . 

§  780.172  Other  transportation  incident 
to  farming. 

(a)  Transportation  by  a  farmer  or  on 
a  farm  as  an  incident  to  or  in  conjunc¬ 
tion  with  the  farming  operations  of  the 
farmer  dr  of  that  farm  is  within  the 
exemption  for  agriculture  even  though 
things  other  than  farm  commodities 
raised  by  the  farmer  or  on  the  farm  are 
being  transported.  As  previously  in¬ 
dicated,  transportation  of  commodities 
raised  by  other  farmers  or  on  other  farms 
would  defeat  the  exemption.  The  ex¬ 
emption  clearly  covers  the  transporta¬ 
tion  by  the  farmer,  as  an  incident  to  or 
in  conjunction  with  his  fanning  activ¬ 
ities,  of  farm  implements,  supplies,  and 
field  workers  to  and  from  the  fields, 
regardless  of  whether  such  transporta¬ 
tion  involves  travel  on  or  off  the  farm 
and  regardless  of  the  method  used.  The 
Supreme  Court  of  the  United  States  so 
held  in  Maneja  v.  Waialua,  349  U.S. 
254.  Transportation  of  field  workers  to 
or  from  the  farm  by  persons  other  than 
the  farmer  does  not  come  within  the 
exemption.  However,  under  section 
13(a)  (22)  of  the  Act,  discussed  in  Sub¬ 
part  E  of  this  Part  780,  an  exemption 
is  provided  for  transportation,  whether 
or  not  performed  by  the  farmer,  of  fruit 
or  vegetable  harvest  workers  to  and  from 
the  farm,  within  the  same  State  where 
the  farm  is  located.  In  the  case  of 
transportation  to  the  farm  of  materials 
or  supplies,  it  seems  clear  that  trans¬ 
portation  to  the  farm  by  the  farmer  of 
materials  and  supplies  for  use  in  his 
farming  operations,  such  as  seed,  animal 
or  poultry  feed,  farm  machinery  or 
equipment,  etc.,  would  be  incidental  to 
the  farmer’s  actual  farming  operations. 
Thus,  truck  drivers  employed  by  a 
farmer  to  haul  feed  to  the  farm  for  feed¬ 
ing  pigs  are  engaged  in  “agriculture.” 

(b)  With  respect  to  the  practice  of 
transporting  farm  products  from  farms 
to  a  processing  establishment  by  em¬ 
ployees  of  a  person  who  owns  both  the 
farms  and  the  establishment,  such 
practice  may  or  may  not  be  incident  to 
or  in  conjunction  with  the  employer’s 
farming  operations  depending  on  all  the 
pertinent  facts.  For  example,  the  trans¬ 
portation  is  clearly  incidental  to  milling 
operations,  rather  than  to  farming, 
where  the  employees  engaged  in  it  are 
hired  by  the  mill,  carried  on  its  pay¬ 
roll,  do  no  agricultural  work  on  the 
farms,  and  report  for  and  end  their  daily 
duties  at  the  mill  where  the  transporta¬ 
tion  vehicles  are  kept  (Calaf  v.  Gonzales, 
127  F.  2d  934).  On  the  other  hand,  a 
different  result  is  reached  where  the 
facts  show  that  the  transportation  work¬ 
ers  are  farm  employees  whose  work  is 
closely  integrated  with  harvesting  and 
other  direct  farming  operations  (NLRB 
V.  Olaa  Sugar  Co.,  242  F.  2d  714;  and  see 
Vives  V.  Serralles,  145  F.  2d  552).  The 
method  by  which  the  transportation  is 
accomplished  is  not  material  (Maneja 
V.  Waialua,  349  U.S.  254) . 
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Other  Unlisted  Practices  Which  Mat 
Be  Exempt 

§  780.173  Examples  of  practices  exempt 
if  requirements  of  section  3  CO  arc 
met. 

(a)  As  has  been  noted  above,  the  term 
“agriculture”  includes  other  practices 
performed  by  a  farmer  or  on  a  farm  as 
an  incident  to  or  in  conjunction  with 
the  farming  operations  conducted  by 
such  farmer  or  on  such  farm  in  addition 
to  the  practices  listed  in  section  3(f>. 
The  selling  (including  selling  at  roadside 
stands  or  by  mail  order  and  house  to 
house  selling)  by  a  farmer  and  his  em¬ 
ployees  of  his  agricultural  commodities, 
dairy  products,  etc.,  is  such  a  practice 
provided  it  does  not  amount  to  a  sepa¬ 
rate  business.  Other  such  practices  are 
office  work  and  maintenance  and  pro¬ 
tective  work.  The  exemption  applies,  for 
example,  to  secretaries,  clerks,  book¬ 
keepers,  night  watchmen,  maintenance 
workers,  engineers,  and  others  who  are 
enuDloy^  by  a  farmer  or  on  a  farm  if 
their  work  is  part  of  the  agricultural 
activity  and  is  subordinate  to  the  farm¬ 
ing  operations  of  such  fanner  or  on  such 
farm.  (Damutz  v.  Pinchbeck,  66  F. 
Supp.  667,  aff’d.  158  F.  (2d)  882) .  Em¬ 
ployees  of  a  farmer  who  repair  the  me¬ 
chanical  implements  used  in  farming,  as 
a  subordinate  and  necessary  task  inci¬ 
dent  to  their  employer’s  farming  opera¬ 
tions,  are  within  the  exemption.  It 
makes  no  difference  that  the  work  'is 
done  by  a  separate  labor  force  in  a  re¬ 
pair  shop  maintained  for  the  purpose, 
where  the  size  of  the  farming  operations 
is  such  as  to  justify  it.  Only  employees 
engaged  in  the  repair  of  equipment  used 
in  performing  agricultural  functions 
would  be  exempt,  however;  employees  re¬ 
pairing  equipment  used  by  the  employer 
in  industrial  or  other  nonfarming  activ¬ 
ities  would  have  to  qualify  under  other 
exemptions  if  they  are  to  be  exempt 
(Maneja  v.  Waialua.  349  U.S.  254) .  The 
repair  of  equipment  used  by  other  farm¬ 
ers  in  their  farming  operations'  would 
not  qualify  for  exemption  as  a  practice 
incident  to  the  farming  operations  of 
the  farmer  employing  the  repair  workers. 

(b)  The  following  are  other  examples 
of  practices  which  may  qualify  as  “agri¬ 
culture”  under  the  secondary  meaning 
in  section  3(f).  when  done  on  a  farm, 
whether  done  by  a  farmer  or  by  a  con¬ 
tractor  for  the  farmer,  so  long  as  they 
do  not  relate  to  farming  operations  on 
any  other  farms:  The  operation  of  a 
cook  camp  for  the  sole  piupose  of  feed¬ 
ing  persons  engaged  exclusively  in  agri¬ 
culture  on  that  farm;  artificial  insemi¬ 
nation  of  the  farm  animals;  custom 
com  shelling  and  grinding  of  feed  for 
the  farmer;  the  packing  of  apples  by 
portable  packing  machines  which  are 
moved  from  farm  to  farm  packing  only 
apples  grown  on  the  particular  farm 
where  the  packing  is  being  performed; 
the  culling,  catching,  cooping,  and  load¬ 
ing  of  poultry;  the  threshing  of  wheat; 
the  shearing  of  sheep;  the  gathering  and 
baling  of  straw. 

(c)  It  must  be  emphasized  with  re¬ 
spect  to  all  practices  performed  on  prod¬ 
ucts,  for  which  exemption  is  claimed  that 
they  must  be  performed  only  on  the 
products  produced  or  raised  by  the  par- 
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tieular  farmer  or  on  the  particular  farm 
(Mitchell  V.  Huntsville  Nurseries,  267  F. 
2d  286;  Bowie  v.  Gonzalez,  117  F.  2d  11; 
MitcheU  v.  Hunt,  263  F.  2d  913;  NLRB 
v.  Olaa  Sugar  Co.,  242  F.  2d  714;  Farmers 
Reservoir  Co.  v.  McComb,  337  U.S.  755; 
Walling  V.  Peacock  Corp.,  58  F.  Supp. 
880;  Lenroot  v.  Hazeihurst  Mercantile 
Co.,  153  F.  2d  153;  Jordan  v.  Stark  Bros. 
Nurseries,  45  F.  Supp.  769).  If  exempt 
at  all,  practices  on  farm  products  which 
fail  to  qualify  under  section  13(a)(6) 
must  qualify  under  section  13(a)  (10)  or 
other  exemptions  for  certain  operations 
and  practices  on  farm  commodities. 

Application  or  Sections  3(f)  and  13(a) 

(6)  TO  Nurseries  and  Landscaping 

§  780.174  Exempt  nursery  .activities 
generally. 

The  employees  of  a  nursery  who  are 
engaged  in  the  following  activities  are 
employed  in  “agriculture”: 

(a)  Sowing  seeds  and  otherwise  prop¬ 
agating  fruit,  nut,  shade,  vegetable  and 
ornamental  plants  or  trees  (but  not 
Christmas  trees) ,  and  shrubs,  vines  and 
flowers; 

(b)  Handling  such  plants  from  prop¬ 
agating  frames  to  the  field; 

(c)  Planting,  cultivating,  watering, 
spraying,  fertilizing,  pruning,  bracing, 
and  feeding  the  growing  crop. 

§  780.175  Exempt  and  nonexempt  plant¬ 
ing;  lawn  mowing. 

(a)  The  planting  of  trees  and  bushes 
is  exempt  where  it  constitutes  a  step  in 
the  production,  cultivation,  growing,  and 
harvesting  of  agricultural  or  horticul¬ 
tural  commodities,  or  where  it  consti¬ 
tutes  a  practice  performed  by  a  farmer 
or  on  a  farm  as  an  incident  to  or  in 
conjunction  with  farming  operations  (as 
where  it  is  part  of  the  subordinate  mar¬ 
keting  operations  of  the  grower  of  such 
trees  or  bushes).  Thus,  employees  of 
the  nurseryman  who  raised  such  nursery 
stock  are  doing  exempt  work  when  they 
plant  the  stock  on  private  or  public  prop¬ 
erty,  trim,  spray,  brace  and  treat  the 
planted  stock,  or  perform  other  duties 
incidental  to  its  care  and  preservation. 
Similarly,  employees  who  plant  fruit 
trees  and  berry  stock  not  raised  by  their 
employer  would  qualify  for  exemption  if 
the  planting  is  done  on  a  farm  as  an 
incident  to  or  in  conjunction  with  the 
farming  operation  on  that  farm. 

(b)  On  the  other  hand,  the  planting 
of  trees  and  bushes  on  residential,  busi¬ 
ness  or  public  property  is  not  exempt 
when  it  is  done  by  employees  of  an  em¬ 
ployer  who  has  not  grown  the  trees  and 
bushes,  or  who,  if  he  has  grown  them, 
engages  in  the  planting  operations  as  an 
incident,  not  to  his  farming  operations, 
but  to  landscaping  operations  which 
include  principally  the  laying  of  sod  and 
the  construction  of  pools,  walks,  drives, 
and  the  like. 

(c)  The  mowing  of  lawns,  except 
where  it  can  be  considered  incidental  to 
farming  operations,  is  not  exempt  work. 

§  780.176  Operations  with  respect  to 
wild  plants. 

Nurseries  frequently  obtain  plants 
growing  wild  in  the  woods  or  fields  which 
are  to  be  further  cultivated  by  the  nurs¬ 
ery  before  they  are  sold  by  it.  Obtain¬ 


ing  such  plants  is  a  practice  whidi  i. 
incidental  to  farming  operations,  k  5 
therefore  exempt  if  performed  b? " 
farmer  or  on  a  farm.  Thus,  if  perfomJt 
by  employees  of  the  nursery,  it  is  exeS 
On  the  other  hand,  if  performed  off 
farm  by  employees  of  an  independeS^ 
contractor,  it  is  not  exempt.  The  tran^ 
planting  of  such  wild  plants  in  thenn^ 
ery  is  performed  “on  a  farm”  uSk 
exempt  whether  performed  by  empkwei 
of  an  independent  contractor  at  by^ 
ployees  of  the  nursery. 

§  780.177  Forest  and  Cliristiiun  tr*. 

activities.  ^ 

Operations  in  a  forest  tree  xxurgm 
such  as  seeding  new  beds  and  growing 
and  transplanting  forest  seedlings  laS 
not  farming  operations.  The  planUnc. 
tending,  and  cutting  of  ChristmaTb^ 
do  not  constitute  fai’ming  operations  H 
such  operations  on  forest  products  art 
within  section  3(f),  they  must  qualify 
under  the  second  part  of  the  definition 
dealing  with  incidental  practices.  (See 
§  780.160.) 

§  780.178  Packing,  storage,  n  irrlwg 

ing,  and  sale  of  nursery  producti.  I 

Employees  of  a  grower  of  nursery  stod: 
who  work  in  packing  and  storage  die* 
sorting  the  stock,  grading  and  trimming 
it,  racking  it  in  bins,  and  packing  it  for 
shipment  are  employed  in  “agricukure* 
provided  they  handle  only  products 
grown  by  their  employer  and  their 
activities  constitute  an  established  part 
of  their  employer’s  agricultural  actifitia 
and  are  subordinate  to  his  farming 
operations.  Such  employees  are  not  em¬ 
ployed  in  agriculture  when  they  hsnfflf 
the  products  of  other  growers  (Mitchdl 
V.  Huntsville  Nurseries,  267  F.  2d  28S; 
Jordan  v.  Stark  Bros.  Nurseries  &  Ck- 
chards  Co.,  45  F.  Supp.  769).  The  ex¬ 
emption  would  typically  apply  to  em¬ 
ployees  engaged  in  the  balling  and 
storing  of  shrubs  and  trees  grown  in  the 
nursery.  Where  a  grower  of  nursery 
stock  operates,  as  a  separate  enterprise,  a 
processing  establishment  or  an  establish¬ 
ment  for  the  wholesale  or  retail  distribu¬ 
tion  of  such  commodities,  the  emplc^ees 
in  such  separate  enterprise  are  not  ex¬ 
empt  (see  Walling  v.  Rocklin,  132  P.  2d 
3;  Mitchell  v.  Huntsville  Nurseries,  267 
F.  2d  286) .  Although  the  handliiuf  and 
the  sale  of  nursery  commodities  by  the 
grower  at  or  near  the  place  where  they 
were  grown  may  be  incidental  to  his 
farming  operations,  the  character  of 
■  these  operations  changes  when  they  are 
performed  in  an  establishment  set  up  « 
a  marketing  point  to  aid  in' the  distri¬ 
bution  of  those  products. 

Application  of  Sections  3(f)  and 
13(a)  (6)  TO  Hatcheries 

§  730.179  Tlie  typical  hatchery  opera¬ 
tions  constitutes  “agriculture”. 

As  stated  in  §  780.136,  the  typic^ 
hatchery  is  engaged  in  “agriculture”, 
whether  in  a  rural  or  city  location. 
Where  the  hatchery  is  engaged  solely  in 
procuring  eggs  for  hatching,  performing 
the  hatching  operations  and  selling  tte 
chicks,  all  the  employees  including 
and  maintenance  workers  are  exem^ 
(see  Miller  Hatcheries  v.  Boyer,  131  * 
2d  283). 
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R  780.180  Contract  production  of  hatch. 
^  ing  eggs. 

Tt  is  conttpon  prftcticG  for  liBftchory'" 
«,pn  to  enter  into  arrangements  with 
Smier  poultry  raisers  for  the  produc- 
JSn  of  hatching  eggs  which  the  hatch- 
pT  agrees  to  buy.  Ordinarily,  the 
farmer  furnishes  the  facilities,  feed  and 
labor  and  the  hatchery  furnishes  the 
Sc  stock  of  poultry.  The  farmer  un¬ 
dertakes  a  specialized  program  of  care 
and  improvement  of  the  flock  in  cooper- 
^ion  with  the  hatchery.  The  hatchery 
may  at  times  have  a  surplus  of  eggs, 
including  those  suitable  for  hatching  and 
eluded  eggs,  which  it  sells.  Activities 
such  as  grading  and  packing  performed 
by  the  hatchery  employees  in  connection 
with  the  disposal  of  these  eggs,  are  an 
incident  to  the  breeding  of  poultry  by 
the  hatchery  and  are  exempt. 


§780.181  Hatchery  employees  working 
on  farms. 

The  work  of  hatchery  employees  in 
connection  with  the  maintenance  of  the 
quality  of  the  poultry  flock  on  farms  is 
also  part  of  the  “raising”  operations. 
This  includes  testing  for  disease,  culling, 
weighing,  cooping,  loading,  and  trans¬ 
porting  the  culled  birds.  The  catching 
and  loading  of  broilers  on  farms  by 
hatchery  employees  for  transportation 
to  market  are  exempt  operations. 


§  780.182  Produce  business. 

In  some  instances,  hatcheries  also  en¬ 
gage  in  the  produce  business  as  such  and 
commingle  with  the  culled  eggs  and 
chickens  other  eggs  and  chickens  which 
they  buy  for  resale.  Employees  are  not 
exempt  in  any  workweek  in  which  their 
work  relates  to  both  the  hatchery  and 
produce  types  of  activities. 

§  780.183  Feed  sales  and  other  non¬ 
exempt  activities. 

In  some  situations,  the  hatchery  also 
operates  a  feed  store  and  furnishes  feed 
to  the  growers.  As  in  the  case  of  the 
produce  business  operated  by  a  hatch¬ 
ery,  this  is  not  an  exempt  activity  and 
employees  engaged  therein,  such  as  truck 
drivers  hauling  feed  to  growers,  are  not 
exempt.  Office  workers  and  other  em¬ 
ployees  lose  the  exemption  in  any  work¬ 
week  in  which  their  duties  relate  to 
both  exempt  and  nonexempt  activities. 

The  Section  13(a)(6)  Irrigation 
Exemption 

§  780.184  Exemption  of  employees  em¬ 
ployed  in  specified  irrigation  activi¬ 
ties. 


In  addition  to  exempting  employees 
employed  in  agriculture,  section  13(a)  (6) 
also  exempts  from  the  wage  and  hour 
provisions  of  the  Act  “any  employee  em¬ 
ployed  *  *  *  in  connection  with  the  op¬ 
eration  or  maintenance  of  ditches, 
canals,  reservoirs,  or  watei*ways,  not 
owned  or  operated  for  profit,  or  oper¬ 
ated  on  a  share-crop  basis,  and  which 
are  used  exclusively  for  supply  and  stor¬ 
ing  of  water  for  agricultural  purposes”. 

§  780.185  Exemption  is  direct  and  does 
not  mean  activities  are  agriculture. 

The  exemption  provided  in  section  13 
(a)  (6)  for  irrigation  activities  is  a  direct 
exemption  which  depends  for  its  appli- 
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cation  on  its  own  terms  and  not  on  the 
meaning  of  “agriculture”  as  defined  in 
section  3(f) .  This  exemption  was  added 
by  an  amendment  to  section  13(a)  (6)  in 
1949  to  alter  the  effect  of  the  decision 
of  the  United  States  Supreme  Court  in 
Farmers  Reservoir  Co.  v.  McComb,  337 
U.S.  755,  so  as  to  exclude  the  type  of 
employees  involved  in  that  case  from 
certain  requirements  of  the  Act.  Con¬ 
gress  chose  to  accomplish  this  result,  not 
by  expanding  the  definition  of  agricul¬ 
ture  in  section  3(f) ,  but  by  adding  a  fur¬ 
ther  exemption.  In  view  of  this  ap¬ 
proach,  it  can  well  be  said  that  Congress 
agreed  with  the  Supreme  Court’s  hold¬ 
ing  that  such  workers  are  not  employed 
in  agriculture,  but  nevertheless  wished 
to  exclude  them  from  the  minimum 
wage  and  overtime  requirements  of  the 
Act  (Goldberg  v.  Crowley  Ridge  Ass’n., 
—  F.  2d  —  (C.A.  8,  Oct.  16,  1961,  No. 
16732) ) .  Irrigation  workers  who  are 
employed  in  any  workweek  exclusively 
by  a  farmer  or  on  a  farm  in  irrigation 
work  which  meets  the  requirement  of 
performance  as  an  incident  to  or  in  con¬ 
junction  with  the  primary  farming  op¬ 
erations  of  such  farmer  or  such  farm,  as 
previously  explained,  are  exempt  as  em¬ 
ployed  in  agriculture  under  sections  3(f) 
and  13(a)(6).  Where  they  are  not  so 
employed,  they  are  not  exempt  as  agri¬ 
cultural  employees  (Farmers  Reservoir 
Co.  v.  McComb,  supra),  but  are  exempt 
only  if  their  duties  and  the  irrigation 
system  on  which  they  work  come  within 
the  express  language  of  section  13(a)  (6) 
which  refers  to  irrigation  work.  Where 
this  is  the  case,  it  is  not  material  whether 
or  not  any  of  the  requirements  for  ex¬ 
emption  of  employees  employed  in  agri¬ 
culture,  as  previously  discussed  in  this 
part,  are  met. 

§  780.186  Exemption  is  from  minimum 
wages  and  overtime  only. 

It  should  be  noted  at  the  outset  that 
this  exemption  applies  only  to  the  mini¬ 
mum  wage  and  overtime  provisions  of 
the  Act  and  does  not  affect  the  child 
labor,  recordkeeping  and  other  require¬ 
ments  of  the  Act. 

§  780.187  System  must  be  nonprofit  or 
operated  on  a  share-crop  basis. 

The  exemption  does  not  apply  to  em¬ 
ployees  employed  in  the  described  oper¬ 
ations  on  facilities  of  any  irrigation 
system  unless  the  ditches,  canals,  reser¬ 
voirs,  or  waterways  in  connection  with 
which  their  work  is  done  meet  the  stat¬ 
utory  requirement  that  they  either  be 
not  owned  or  operated  for  profit,  or  be 
operated  on  a  share-crop  basis.  The 
employer  is  paid  on  a  share-crop  basis 
when  he  receives,  as  his  total  compensa¬ 
tion,  a  share  of  the  crop  of  the  farmers 
serviced. 

§  780.188  Facilities  of  system  must  be 
used  exclusively  for  agricultural 
purposes. 

Section  13(a)(6)  requires  for  exemp¬ 
tion  of  irrigation  work  that  the  ditches, 
canals,  reservoirs,  or  waterways  in  con¬ 
nection  with  which  the  employee’s  work 
is  done  be  “used  exclusively  for  supply 
and  storing  of  water  for  agricultural 
purposes”.  If  a  water  supplier  supplies 
water  for  other  than  “agricultural  pur¬ 


poses”,  the  exemption  would  not  apply. 
For  example,  the  exemption  would  not 
apply  where  a  portion  of  its  water  is  de¬ 
livered  by  the  supplier  to  a  mimicipality 
to  be  used  for  general,  domestic  and 
commercial  purposes.  The  fact  that  a 
small  amount  of  the  water  furnished  for 
use  in  his  farming  operations  is  in  fact 
used  for  incidental  domestic  purposes  by 
the  farmer  on  the  farm  does  not,  how¬ 
ever,  require  the  conclusion  that  the 
water  supplied  was  not  exclusively  “for 
agricultural  purposes”  within  the  mean¬ 
ing  of  the  irrigation  exemption  in  sec¬ 
tion  13(a)  (6) .  Accordingly,  if  otherwise 
applicable,  the  exemption  is  not  de¬ 
feated  merely  because  the  water  stored 
and  supplied  through  the  ditches,  canals, 
reservoirs,  or  waterways  of  the  irrigation 
system  includes  a  small  amount  which  is 
used  for  domestic  purposes  on  the  farms 
to  which  it  is  supplied.  On  the  other 
hand,  if  the  water  supplier  should  main¬ 
tain  separate  facilities  for  storing  and 
supplying  water  for  domestic  use,  it  is 
clear  that  employees  employed  in  con¬ 
nection  with  the  maintenance  or  opera¬ 
tion  of  such  facilities  would  not  be 
employed  in  activities  to  which  the  ex¬ 
emption  applies.  Water  used  for  water¬ 
ing  livestock  raised  by  a  farmer  is  “for 
agricultural  purposes”. 

§  780.189  Employment  “in  connection 
witb  tbe  operation  or  maintenance’* 
is  exempt. 

The  irrigation  exemption  provided  by 
section  13(a)  (6)  applies  to  “any  em¬ 
ployee  employed  *  *  •  in  connection 
with  the  operation  or  maintenance  of 
ditches,  canals,  reservoirs,  or  waterways” 
of  an  irrigation  system  which  qualifies 
for  the  exemption.  The  employee,  to  be 
exempt,  must  be  employed  “in  connec¬ 
tion  with  the  operation  or  maintenance” 
of  the  named  facilities;  other  employees 
of  the  irrigation  system,  not  employed  in 
connection  with  the  named  activities, 
are  not  exempt.  The  exemption  may  ap¬ 
ply  to  employees  engaged  in  insect,  ro¬ 
dent,  and  weed  control  along  the  canals 
and  waterways  of  the  irrigation  system. 

Subpart  C — Employment  in  Agricul¬ 
ture  and  Livestock  Auction  Opera¬ 
tions  Under  the  Section  13(a)(16) 
Exemption 

Introductory 

§  780.200  Scope  and  significance  of 
interpretative  bulletin. 

Subpart  A  of  this  Part  780  and  this 
Subpart  C  together  constitute  the  official 
interpretative  bulletin  of  the  Depart¬ 
ment  of  Labor  with  respect  to  the  mean¬ 
ing  and  application  of  section  13(a)  (16) 
of  the  Fair  Labor  Standards  Act  of  1938, 
as  amended.  This  section  provides  an 
exemption  from  the  minimum  wage  and 
overtime  pay  provisions  of  the  Act  for 
certain  employees  who,  in  the  same 
workweek,  are  employed  by  a  farmer  in 
agriculture  and  also  in  the  farmer’s 
livestock  auction  operations.  As  ap¬ 
pears  more  fully  in  Subpart  A  of  this 
part,  interpretations  in  this  bulletin 
with  respect  to  provisions  of  the  Act 
discussed  are  official  interpretations 
upon  which  reliance  may  be  placed  and 
which  will  guide  the  Secretary  of  Labor 
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and  the  Administrator  in  the  perform¬ 
ance  of  their  duties  under  the  Act.  Hie 
general  exemption  provided  in  section 
lS(a)  (6)  of  the  Act  for  employees  em¬ 
ployed  in  agriculture  is  not  discussed  in 
this  subpart  except  in  its  relation  to 
section  13(a)  (16).  The  meaning  and 
application  of  the  section  13(a)(6)  ex¬ 
emption  is  fully  considered  in  Subpart 
B  of  this  Part  780. 

§  780.201  Statutory  provision. 

Section  13(a)  (16)  of  the  Pair  Labor 
Standards  Act  exempts  from  the  mini¬ 
mum  wage  requirements  of  section  6  and 
from  the  overtime  provisions  of  sec¬ 
tion  7: 

any  employee  with  respect  to  his  employ¬ 
ment  in  agriculture  by  a  farmer,  notwith¬ 
standing  other  employment  of  such  em¬ 
ployee  in  connection  with  livestock  auction 
operations  in  which  such  farmer  is  engaged 
as  an  adjunct  to  the  raising  of  livestock, 
either  on  his  own  account  or  in  conjunction 
with  other  farmers,  if  such  employee  (A)  is 
primarily  employed  during  his  workweek  in 
agriculture  by  such  farmer,  and  (B)  is  paid 
for  his  employment  in  connection  with  such 
livestock  auction  operations  at  a  wage  rate 
not  less  than  that  prescribed  by  section  6 
(a)(1). 

§  780.202  General  explanatory  state¬ 
ment. 

Ordinarily,  as  discussed  in  Subpart  B 
of  this  Part  780,  an  employee  who  in  the 
same  workweek  engages  in  work  which 
is  exempt  as  agriculture  under  sections 
13(a)  (6)  and  3(f)  of  the  Act  and  also 
performs  nonexempt  work  to  which  the 
Act  applies  is  not  exempt  in  that  week. 
Employees  of  a  farmer  are  not  employed 
in  work  exempt  as  “agriculture”  while 
engaged  in  livestock  auction  operations 
in  which  the  livestock  offered  at  auction 
includes  livestock  raised  by  other  farm¬ 
ers  (Mitchell  v.  Hunt,  263  F.  2d  913). 
However,  under  section  13(a)  (16)  an 
employee  who  is  employed  by  a  farmer 
in  agriculture  as  well  as  in  livestock 
auction  operations  in  the  same  work¬ 
week  will  not  lose  the  minimum  wage 
exemption  for  those  hours  spent  exclu¬ 
sively  in  agriculture,  nor  the  overtime 
exemption  for  that  workweek,  if  certain 
conditions  are  met.  These  conditions 
and  their  meaning  and  application  are 
discussed  in  this  subpart. 

Requirements  for  Exemption 

§  780.203  What  determines  application 
of  exemption. 

The  application  of  the  section  13(a) 
(16)  exemption  depends  largely  upon  the 
nature  of  the  work  performed  by  the 
individual  employee  for  whom  exemption 
is  sought.  The  character  of  the  em¬ 
ployer’s  business  also  determines  the 
application  of  the  exemption.  Whether 
an  employee  is  exempt  therefore  depends 
upon  his  duties  as  well  as  the  nature  of 
the  employer’s  activities.  Some  employ¬ 
ees  of  the  employer  may  be  exempt  in 
some  weeks  and  others  may  not. 

§  780.204  General  requirements. 

The  general  requirements  for  exemp¬ 
tion  under  section  13(a)  (16)  are  as 
follows: 

(a)  Employment  of  the  employee  “pri¬ 
marily”  in  agriculture  in  the  particular 
workweek. 


(b)  This  primary  emplosment  by  a 
farmer. 

(c)  Engagement  by  the  farmer  in  rais¬ 
ing  livestock. 

(d)  Engagement  by  the  farmer  in  live¬ 
stock  auction  operations  “as  an  ad¬ 
junct  to”  the  raising  of  livestock. 

(e)  Payment  of  the  minimum  wage 
for  all  hours  spent  in  livestock  auction 
work  by  the  employee. 

These  requirements  will  be  separately 
discussed  in  the  following  sections  of 
this  subpart. 

§  780.205  Employment  in  agriculture. 

One  requirement  for  exemption  is  that 
the  employee  be  employed  in  “agricul¬ 
ture”.  “Agriculture”,  as  used  in  the 
Act,  is  defined  in  section  3(f)  as  follows: 

(f)  “Agriculture”  Includes  farming  in  all 
its  branches  and  among  other  things  Includes 
the  cultivation  and  tillage  of  the  soil,  dairy¬ 
ing,  the  production,  cultivation,  growing,  and 
harvesting  of  any  agricultural  or  horticul¬ 
tural  commodities  (including  commodities 
defined  as  agricultural  commodities  in  sec¬ 
tion  15(g)  of  the  Agricultural  Marketing  Act, 
as  amended),  the  raising  of  livestock,  bees, 
fur-bearing  animals,  or  poultry,  and  any 
practices  (including  any  forestry  or  lumber¬ 
ing  operations)  performed  by  a  farmer  or 
on  a  farm  as  an  incident  to  or  in  conjunc¬ 
tion  with  such  farming  operations,  includ¬ 
ing  preparation  for  market,  delivery  to  stor¬ 
age  or  to  market  or  to  carriers  for  trans¬ 
portation  to  market. 

An  employee  meets  the  tests  of  being  em¬ 
ployed  in  agriculture  when  he  either  en¬ 
gages  in  any  one  or  more  of  the  branches 
of  farming  listed  in  the  first  part  of  the 
above  definition  or  performs,  as  an  em¬ 
ployee  of  a  farmer  or  on  a  farm,  prac¬ 
tices  incident  to  such  farming  opera¬ 
tions  as  mentioned  in  the  second  part 
of  the  definition  (Farmers  Reservoir  & 
Irrigation  Co.  v.  McComb,  337  U.S.  755) . 
The  exemption  applies  to  “any  employee” 
of  a  farmer  whose  emplosment  meets  the 
tests  for  exemption.  Accordingly,  any 
employee  of  the  farmer  who  is  employed 
in  “agriculture”,  including  laborers, 
clerical,  maintenance  and  custodial  em¬ 
ployees,  harvesters,  dairy  workers  and 
others  may  qualify  for  the  exemption 
under  section  13(a)  (16)  if  the  other 
conditions  of  the  exemption  are  met. 

§  780.206  Interpretation  of  term  *‘agri- 
eulture”. 

Section  3(f)  of  the  Act,  which  defines 
“agriculture”,  has  been  extensively  in¬ 
terpreted  by  the  Department  of  Labor 
and  the  courts.  Subpart  B  of  this  Part 
780  contains  those  interpretations  which 
have  full  application  in  construing  the 
term  “agriculture”  as  used  in  the  13(a) 
(16)  exemption. 

§  780.207  “Primarily  employed”  in 
agriculture. 

Not  only  must  the  employee  be  em¬ 
ployed  in  agriculture,  but  he  must  be 
“primarily”  so  employed  during  the  par¬ 
ticular  workweek  or  weeks  in  which  the 
13(a)  (16)  exemption  is  to  be  applied. 
The  word  “primarily”  may  be  considered 
to  mean  chiefly  or  principally.  (Agnew 
V.  Board  of  Governors,  153  F.  2d  785.) 
This  interpretation  is  consistent  with  the 
view,  expressed  by  the  sponsor  of  the 
exemption  at  the  time  of  its  adoption  on 
the  floor  of  the  Senate  (107  Cong.  Rec. 
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(daily  ed.,  April  19,  1961)  p,  5379)  that 
the  word  means  “most  of  his  time  ’’  ^ 
Department  of  Labor  will  considw  tbit 
an  employee  who  spends  more  than  oS. 
half  of  his  hours  worked  in  the  partlm 
lar  workweek  in  agriculture,  as  d^^ 
in  the  Act,  is  “primarily”  employed^ 
agriculture  during  that  week. 

§  780.208  “During  his  workwedi”. 

Section  13(a)  (16)  specifically  require* 
that  the  unit  of  time  to  be  used  in  deter 
mining  whether  an  employe  is  primarily 
employed  in  agriculture  is  “during  ^ 
workweek”.  The  employee’s  own  work¬ 
week,  and  not  that  of  any  other  persmi 
is  to  be  used  in  applying  the  exemption! 

The  employee’s  employment  must  meet 
the  “primarily”  test  in  each  workweA  in 
which  the  exemption  is  applied  to  him. 

§  780.209  Workweek  unit  in  applyUi> 
the  exemption. 

The  unit  of  time  to  be  used  in  deter- 
mining  the  application  of  the  exemption 
to  an  employee  is  the  workweek.  (See 
Overnight  Transportation  Co.  v. 

316  U.S.  572.)  A  workweek  is  a  fixed  and 
regularly  recurring  interval  of  7  con¬ 
secutive  24-hour  periods.  It  may  begin 
at  any  hour  of  any  day  set  by  the  em¬ 
ployer  and  need  not  coincide  with  the 
calendar  week.  Once  the  workwedc  ha« 
been  set  it  commences  each  succeeding 
week  on  the  same  day  and  at  the  same 
hour.  Changing  of  the  workweek  for 
the  purpose  of  escaping  the  requirements 
of  the  Act  is  not  permitted. 

§  780.210  Workweek  exelusively  in  ex- 
empt  work. 

An  employee  who  engages  exclusivdy 
in  a  workweek  in  duties  which  come 
within  the  exemption  under  section 
13  (a)  ( 16)  and  is  paid  in  accordance  with 
the  requirements  of  that  exemption,  is 
exempt  in  that  workweek  from  the 
minimum  wage  and  overtime  require-  \ 
ments  of  the  Act. 

§  780.211  Workweek  exclusively  in  ag. 
riculture. 

In  any  workweek  in  which  the  em¬ 
ployee  works  exclusively  in  agriculture, 
performing  no  duty  in  respect  to  live¬ 
stock  auction  operations,  his  exemption 
for  that  week  is  determined  by  appli¬ 
cation  of  section  13(a)  (6)  to  his  activi¬ 
ties.  (See  Subpart  B  of  this  part.) 

§  780.212  Employment  by  a  ‘Tanner”. 

A  further  requirement  for  exemption 
is  the  expressed  statutory  one  that  the 
employee  must  be  employed  in  agricul¬ 
ture  by  a  “farmer”.  Employment  by  a 
non-farmer  will  not  qualify  an  employee 
for  the  exemption. 

§  780.213  “By  such  farmer”. 

The  employee’s  primary  employment 
in  agriculture  during  the  exempt  week  is 
also  required  to  be  by  “such  farmer" . 
The  phrase  “such  farmer”  refers  to  the 
particular  farmer  by  whom  the  employee 
is  employed  in  agriculture  and  who  en¬ 
gages  in  the  livestock  auction  operations 
as  an  adjunct  to  his  raising  of  live¬ 
stock.  Even  if  an  employee  may  spend 
more  than  half  of  his  work  time  in  a 
workweek  in  agriculture,  he  would  not 
be  exempt  if  such  employment  in  agri- 


§  780.218  “His  own  account”— “in  con- 

junction  with  other  farmers”.  Corp. 

,  (D.  Minn.) ,  7  Labor  Cases  61,945.) 

Under  the  terms  of  section  13(a)  (16),  „ i 

the  farmer  may  operate  a  livestock  auc-  §  780.224  Work  exenjpt  under  more 
tton  solely  for  his  own  benefit  or  he  may  ®"®  section  of  the  Act. 

join  with  “other  farmers”  to  auction  Where  an  employee  in  a  workweek 
livestock  for  their  mutual  benefit.  (See  performs  some  work  which  is  exempt 
§  780.214  with  regard  to  the  definition  of  under  one  section  of  the  Act  and  other 
“farmer”.)  Unless  the  auction  is  con-  work  which  is  exempt  under  another 
ducted  by  the  farmer  alone  or  with  section  of  the  Act  and  does  no 
others  who  are  “farmers”  the  exemption  nonexempt  work  covered  by  the  Act, 
does  not  apply.  the  exemptions  may  be  combined, 

c  'Tonoin  i  n-  .•  -.um  If  scope  of  such  exemptions  is  not 

®  *  ‘he  same,  the  exemption  of  leeeer  scope 

**  '  will  be  applicable  for  that  workweek. 

An  employee  whose  agricultural  em-  For  example,  if  part  of  an  employee’s 
ployment  meets  the  tests  for  exemption  work  is  exempt  from  both  the  minimum 
may  engage  in  “other”  employment  “in  wage  and  overtime  requirements  and  the 
connection  with”  his  employer’s  livestock  remainder  is  exempt  only  from  the  over¬ 
auction  operations  under  the  conditions  time  pay  provisions,  the  employee  is  ex- 
stated  in  section  13(a)  (16).  'The  work  empt  that  week  from  the  overtime  pay 
which  an  employee  may  engage  in  under  requirements  but  not  from  the  mininruim 
the  phrase  “in  connection  with”  includes  wage  provisions.  A  case  in  point  would 
only  those  activities  which  are  a  neces-  be  an  employee  employed  in  agriculture 
sary  incident  to  conducting  a  livestock  for  part  of  the  workweek  and  in  han- 
auction  of  the  liniited  type  permitted  dling  the  livestock  of  his  employer  and 
under  the  exemption.  Such  work  as  other  farmers  at  an  auction  barn  for  the 
transporting  the  livestock  and  caring  for  remainder  of  the  workweek.  If  any  of 
it,  custodial,  maintenance,  and  clerical  the  requirements  of  section  13(a)  (16) 
duties  are  included.  Work  which  can-  were  not  met,  a  combination  of  the  seo- 
not  be  considered  necessarily  incident  to  tion  13(a)  (6)  “agriculture”  exemption 
the  livestock  auction  is  not  exempt.  (from  minimum  wages  and  overtime) 

§  780.220  Minimum  wage  for  livestock  section  7(C)  livest^k  han- 

auction  work.  dling”  exemption  (from  overtime  only, 

,  .L.  *  ^  ,.1.  X,  limited  to  14  workweeks  in  any  calendar 

jf  application  the  exemption  is  year)  would  exempt  the  employee  for  the 
further  determined  by  wh^her  another  workweek  from  the  overtime,  but  not  the 
condition  has  been  met.  That  condition  minimum  wage  provisions  of  the  Act 
IS  that  the  employee,  m  the  workweek  in  Mitchell  v.  Hunt  263  F.  2d  913) . 

which  he  engages  in  livestock  auction 

activities,  must  be  paid  at  a  wage  rate  Subpart  D — Employment  of  Agricul- 
not  less  than  the  minimum  rate  required  Employees  In  Processing 

by  the  Act  for  tte  time  spent  in  livestock  Shade-Grown  Tobocco;  Exemption 

auction  work.  The  exemption  does  not  _  »••  •  j 

apply  unless  there  is  payment  for  all  7®"’  Minimum  Wage  and  Over¬ 
hours  spent  in  livestock  auction  work  at  time  Pay  Requirements  Under  Sec- 

not  less  than  the  applicable  minimum  tion  13(a)(21) 

rate  prescribed  in  the  Act.  iNraoDOCToav 

Effect  of  Exemption  g  rignificance  of 

§  780.221  No  minimum  wage  for  agri-  interpretative  bulletin. 

culture  m  exempt  week.  Subpart  A  of  this  Part  780  and  this 

In  a  workweek  in  which  all  the  re-  Subpart  D  together  constitute  the  official 
quirements  for  exemption  under  section  interpretative  bulletin  of  the  Depart- 
13  (a)  (16)  are  met,  the  employee  is  ment  of  Labor  with  respect  to  the  mean- 
exempt  from  the  minimum  wage  re-  ing  and  application  of  section  13(a)  (21) 
quirements  of  the  Act  for  all  hours  of  the  Fair  Labor  Standards  Act  of  1938, 
worked  exclusively  in  agriculture.  as  amended.  This  section  provides  an 

c  '7on  ooo  Tvr  .•  •  .  exemption  from  the  minimum  wage  and 

week  overtime  pay  provisions  of  the  Act  for 

certain  agricultural  employees  engaged 
In  a  workweek  in  which  all  the  re-  in  the  processing,  prior  to  stemming,  of 
quirements  of  the  section  13(a)  (16)  ex-  shade -grown  tobacco  for  use  as  cigar 
emption  are  met,  the  employee  is  exempt  wrapper  tobacco.  As  appears  more  fully 
from  the  overtime  requirements  of  sec-  in  Subpart  A,  interpretations  in  this  bul- 
tion  7  for  that  entire  workweek.  letin  with  respect  to  provisions  of  the 

Combinations  op  Exempt  and  Nonexempt  discussed  are  official  interpretations 
Work  upon  which. reliance  may  be  placed  and 

*.  which  will  guide  the  Secretary  of  Labor 

§  780.223  Engagement  in  exempt  and  and  the  Administrator  in  the  perform- 
nonexempt  work.  ance  Of  their  duties  under  the  Act.  The 

Where  an  employee  in  the  same  work-  general  exemption  provided  in  section 
week  performs  work  which  is  exempt  13(a)(6)  of  the  Act  for  employees  em- 
under  section  13(a)  (16)  and  also  engages  ployed  in  agriculture  is  not  discussed  in 
in  other  work  to  which  the  Act  applies  this  subpart  except  in  its  relation  to  sec- 
and  which  is  not  exempt  under  this  or  tion  13(a)  (21).  The  meaning  and  appli- 
any  other  section  of  the  Act,  he  is  not  cation  of  the  section  13(a)  (6)  exemption 
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RULES  AND  REGULATIONS 


Agricultural  Employees  Who 
Qualify  for  Exemptioh 

§  780.308  Exemption  limited  to  8i>e»L 
fied  agricultural  employees. 

As  indicated  in  §  780.304,  an  emploFe. 
processing  shade-grown  tobacco^i? 
fies  for  exemption  under  section  iS 
(21)  only  if  he  is  both  an  “agricultuni 
employee”  and  employed  as  such  “in  the 
growing  and  harvesting”  of  shade-groan 
tobacco.  It  shotdd  be  noted  that  sectka 
13(a)  (21)  is  an  exemption  applicable  to 
such  an  employee  while  he  is  engaged  in 
the  specified  processing  operationB-  hit 
employment  in  growmg  and  harvestina 
shade-grown  tobacco  is  not  mcludedh 
this  exemption  but  is  a  prerequisite  to  its 
application.  Employment  in  such  grow- 
ing  and  harvesting  operations  would 
however,  be  exempt  from  the  minimi 
wage  and  overtime  pay  provision*  u 
employment  in  agriculture  under  section 
13(a)  (6)  in  any  workweek  spent  escln- 
sively  by  the  employee  in  such  work. 

§  780.309  Agriculture. 

The  definition  of  “agriculture”,  ** 
contained  in  section  3(f)  of  the  Act,  is 
discussed  in  Subpart  B  of  this  Part  780. 
The  principles  there  discussed  should  be 
referred  to  as  guides  to  the  mpaniag 
the  terms  “agricultural  employee”  and 
“growing  and  harvesting”  as  used  in 
section  13(a)  (21) . 

§  780.310  “Any  agricultural  employt^. 

The  section  13(a)  (21)  exemption  ap- 
plies  to  “any  agricultural  employee”  who 
is  employed  in  the  specified  actirthei 
The  term  “any  agricultural  emplcjee’’ 
includes  not  only  agricultural  emplogFes* 
of  the  tobacco  grower  but  also  such  em¬ 
ployees  of  other  farmers  or  independad 
contractors. '  “Any  agricultiural  em¬ 
ployee”  employed  in  the  growing  and 
harvesting  of  shade-grown  tobacco  will 
qualify  for  exemption  if  he  engage*  in 
the  specified  processing  operations.  The 
'agricultural”  before 


Requirements  For  Exemption 

§  780.304  Basic  conditions  of  exemp¬ 
tion.  j 

Under  section  13(a)  (21)  of  the  Act  all 
the  following  conditions  must  be  met  in 
order  for  the  exemption  to  apply  to  an  ] 
employee:  ) 

(a)  He  must  work  on  “shade-grown 
tobacco”. 

(b)  He  must  be  both  an  “agricultural 
employee”  and  employed  as  such  “in  the 
growing  and  harvesting”  of  shade-grown 
tobacco. 

(c)  In  the  workweeks  for  which 
exemption  is  claimed,  he  must  be  en¬ 
gaged  “in  the  ‘processing  •  *  *  of  such 
tobacco”  and  this  processing  must  be 
both  “prior  to  the  stemming  process” 
and  to  prepare  the  tobacco  “for  use  as 
cigar  wrapper  tobacco,”  in  order  for  the 
exemption  to  apply. 

These  requirements  are  discussed  in 
the  following  sections  of  this  subpart. 

“Shade-Grown  Tobacco” 

§  780.305  Definition  of  “shade-grown 
tobacco^. 

Shade-grown  tobacco  to  which  the 
exemption  applies  is  Connecticut  Valley 
Shade-Grown  U.S.  Type  61  and  Georgia- 
Florida  Shade-Grown  U.S.  Type  62. 

§  780.306  Dependence  of  exemption  on 
shade-grown  tobacco  operations. 

The  exemption  provided  by  section  13 
(a)  (21)  of  the  Act  is  limited  to  the  per¬ 
formance  of  certain  operations  with 
respect  to  the  '  specific  commodity, 
shade-grown  tobacco.  Work  in  con¬ 
nection  with  any  other  kind  of  tobacco, 
or  any  other  commodity,  including  any 
other  farm  product,  is  not  exempt  under 
this  section.  An  employee  must  be  an 
agricultural  employee  employed  in  the 
growing  and  harvesting  of  “shade-grown 
tobacco”  and  must  also  engage  in  the 
described  processing  of  “such  tobacco” 
in  order  that  the  section  13(u)  (21)  ex¬ 
emption  may  apply. 

§  780.307  “Such  tobacco”. 

To  be  within  the  exemption,  the  proc¬ 
essing  activities  with  respect  to  shade- 
grown  tobacco  must  be  performed  by  an 
employee  who  has  been  employed  in 
growing  and  harvesting  “such  tobacco”. 
The  term  “such  tobacco”  clearly  is 
limited  to  the  specified  type  of  tobacco 
named  in  the  section,  that  is,  shade- 
grown  tobacco.  While  a  literal  in¬ 
terpretation  of  the  term  “such  tobacco” 
might  lead  to  a  conclusion  that  the  ex¬ 
emption  extends  only  to  the  processing 
of  the  tobacco  which  the  employee  grew 
or  harvested,  it  appears  from  the  legis¬ 
lative  history  that  the  intent  was  to 
extend  the  exemption  to  the  processing 
of  such  tobacco  which  may  be  viewed  “as 
a  continuation  of  the  agricultural  proc¬ 
ess,  occurring  in  the  vicinity  where  the 
tobacco  was  grown”.  (H.  Rep.  75,  87th 
Cong.  1st  Sess.  p.  26.)  Thus,  it  appears 
that  the  term  “such  tobacco”  has  refer¬ 
ence  to  the  local  crop  of  shade-grown 
tobacco,  raised  by  other  local  growers  as 
well  as  by  the  processor,  and  which  is 
being  processed  as  a  continuation  of  the 
growing  and  harvesting  of  such  crop  in 
the  vicinity. 


are  fully  considered  in  Subpart  B  of  this 
Part  780. 

§  780.301  Statutory  provision. 

Section  13(a)  (21)  of  the  Pair  Labor 
Standards  Act  exempts  from  the  mini¬ 
mum  wage  requirements  of  section  6  of 
the  Act  and  from  the  overtime  provisions 
of  section  7: 

any  agrictiltural  employee  employed  In  the 
growing  and  harvesting  of  shadfe-grown  to¬ 
bacco  who  Is  engaged  in  the  processing  (in¬ 
cluding,  but  not  limited  to,  drying,  curing, 
fermenting,  bulking,  rebulking,  .sorting, 
grading,  aging,  and  baling)  of  such  tobacco, 
prior  to  the  stemming  process,  for  use  as 
cigar  wrapper  tobacco. 

§  780.302  Legislative  history  of  exemp¬ 
tion. 

Section  13(a)  (21)  was  added  to  the 
Act  by  the  Fair  Labor  Standards  Amend¬ 
ments  of  1961,  effective  September  3, 
1961.  The  intent  of  the  committee 
which  inserted  the  provision  in  the 
amendments  which  were  reported  to  the 
House  (see  H.  Rep.  No.  75,  87th  Cong., 
1st  Sess.,  p.  29)  was  to  exclude  from  the 
minimum  wage  and  overtime  require¬ 
ments  of  the  Act  “employees  engaged 
prior  to  the  stemming  process  in  proc¬ 
essing  shade-grown  tobacco  for  use  as 
cigar  wrs^per  tobacco,  but  only  if  the 
employees  were  employed  in  the  growing 
and  harvesting  of  such  tobacco”.  The 
Report  also  pointed  out  that  “such  op¬ 
erations  were  assumed  to  be  exempt 
prior  to  the  case  of  Mitchell  v.  Budd,  350 
U.S.  473  (1956) ,  as  a  continuation  of  the 
agricultural  process  occurring  in  the 
vicinity  where  the  tobacco  was  grown”. 
The  original  provision  in  the  House - 
passed  bill  was  in  the  form  of  an  amend¬ 
ment  to  the  Act’s  definition  of  agricul¬ 
ture.  In  that  form,  it  would  have  altered 
the  effect  of  the  Supreme  Court’s  decision 
in  the  case  of  Mitchell  v.  Budd,  cited 
above,  by  bringing  the  described  em¬ 
ployees  under  the  exemption  provided 
for  agriculture  in  section  13(a)  (6)  of 
the  Act.  (H.  Rep.  No.  75,  p.  26,  and  H. 
Rep.  No.  327,  p,  17,  87th  Cong.,  1st  Sess.) 
The  Conference  Committee,  in  changing 
the  provision  to  provide  a  separate 
exemption,  made  it  clear  that  it  was 
“not  intended  by  the  committee  of  con¬ 
ference  to  change  *  *  *  by  the  exemp¬ 
tion  tor  employees  engaged  in  the  named 
operations  on  shade-grown  tobacco  the 
application  of  the  act  to  any  other  em¬ 
ployees.  Nor  is  it  intended  that  there 
be  any  implication  of  disagreement  by 
the  conference  committee  with  the  prin¬ 
ciples  and  tests  governing  the  application 
of  the  present  agricultural  exemption  as 
enunciated  by  the  courts.”  (H.  Rep.  No. 
327,  supra,  p.  18.) 

§  780.303  What  determines  the  appli¬ 
cation  of  the  exemption. 

'The  application  of  the  section  13(a) 
(21)  exemption  depends  upon  the  nature 
of  the  work  performed  by  the  individual 
employee  for  whom  exemption  is  sought 
and  not  upon  the  character  of  the  work 
of  the  employer.  A  determination  of 
whether  an  employee  is  exempt  there¬ 
fore  requires  an  examination  of  that  em¬ 
ployee’s  duties.  Some  employees  of  the 
employer  may  therefore  be  exempt 
while  others  may  not. 


use  of  the  word 
“employee”  makes  it  apparent  thats^ 
rate  consideration  must  be  given  to 
whether  an  employee  is  an  “agricultnni 
employee”  and  to  whether  he  is  em¬ 
ployed  in  the  specified  “growing  and 
harvesting”  within  the  meaning  of  tbe 
Act. 

§  780.311  Meaning  of  “agricultilral  ciw 
ployee”. 

An  “agricultural  employee,”  for  pur¬ 
poses  of  section  13(a)  (21),  may  be  d^ 
fined  as  an  employee  employed  in 
activities  which  are  included  in  the  defi¬ 
nition  of  “agriculture”  in  section  3(f) 
of  the  Act  (see  §  780.103  of  this  part), 
and  w'ho  is  employed  in  these  activities 
with  sufficient  regularity  or  continuity 
to  characterize  him  as  a  person  who  en¬ 
gages  in  them  as  an  occupation.  Iso¬ 
lated  or  sporadic  instances  of  engage¬ 
ment  by  an  employee  in  activities 
defined  as  “agriculture”  would  not  ordi¬ 
narily  establish  that  he  is  an  “agricul¬ 
tural  employee”.  His  engagement  in 
agriculture  should  be  sufficiently  sub¬ 
stantial  to  demonstrate  some  dedication 
to  agricultural  work  as  a  means  of 
livelihood. 
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“Employed  in  the  growing 
wid  harvesting”. 

Qpction  13(a)  (21)  exempts  processing 
«,^tions  on  shade-grown  tobacco  only 
En  performed  by  agricultural  em- 
!tnvpes  “employed  in  the  growing  and 
Eestmg”  of  such  tobacco.  The  use 
JftJie  term  “and”  in  the  phrase  “grow- 
harvesting”  may  be  in  recogni- 
Son  of  the  fact  that  in  the  raising  of 
shade-grown  tobacco  the  two  operations 
Etypically  intermingled;  however,  it  is 
S  considered  that  the  word  “and” 
ttould  preclude  a  determination  on  the 
oarticular  facts  that  an  employee  is 
nuaUfied  for  the  exemption  if  he  is  em- 
Dioyed  only  in  “growing”  or  only  in 
“harvesting.”  Employment  in  work 
other  than  growing  and  harvesting  of 
shade-grown  tobacco  will  not  satisfy  the 
requirement  that  the  employee  be  em¬ 
ployed  in  growing  and  harvesting,  even 
if  such  work  is  on  shade-grown  tobacco 
and  constitutes  “agriculture”  as  defined 
in  section  3(f)  of  the  Act.  For  example, 
delivery  of  the  tobacco  by  an  employee 
of  the  farmer  to  the  receiving  platform 
of  the  bulking  plant  would  be  a  “de¬ 
livery  to  market”  included  in  “agricul¬ 
ture”  whe.n  performed  by  the  farmer  as 
an  incident  to  or  in  conjunction  with 
his  farming  operations  (Mitchell  v.  Budd, 
350  U.S.  473) ,  but  it  would  not  be  part  of 
“growing  and  harvesting”.  ' 


§  780.313  What  employment  in  growing 
and  harvesting  is  sufficient. 

To  qualify  an  agricultural  employee 
for  exemption  while  processing  shade - 
grown  tobacco,  the  employee  must  be  one 
who  may  currently  be  described  in  the 
language  of  the  exemption  as  an  “agri¬ 
cultural  employee  employed  in  the  grow¬ 
ing  and  harvesting  of  shade-grown 
tobacco”.  He  must  be  one  of  those  who 
•^re  employed  in  the  growing  and  har¬ 
vesting  of  such  tobacco”  (H.  Rep.  No.  75, 
87th  Corig.,  1st  Sess.,  p.  29)  and  one 
whose  processing  work  could  be  viewed 
as  a  “continuation  of  the  agricultural 
process,  occurring  in  the  vicinity  where 
the  tobacco  was  grown”.  (Ibid.  p.  26.) 
This  appears  to  require  that  such  em¬ 
ployment  be  in  connection  with  the  crop 
of  shade-grown  tobacco  which  is  being 
processed;  it  appears  to  preclude  an 
employee  who  has  had  no  such  employ¬ 
ment  in  the  current  crop  season  from 
qualifying  for  this  exemption  even  if  in 
some  past  season  he  was  eipployed  in 
growing  and  harvesting  such  tobacco. 
Bona  fide  employment  in  growing  and 
harvesting  shade-grown  tobacco  would 
also  appear  to  be  necessary.  An  attempt 
to  qualify  an  employee  for  the  processing 
exemption  by  sending  him  to  the  fields 
fdr  growing  or  harvesting  work  for  a 
few  hours  or  days  would  not  establish  the 
bona  fide  employment  in  growing  and 
harvesting  contemplated  by  the  Act.  It 
would  not  seem  sufficient  that  an  em¬ 
ployee  has  been  engaged  in  growing  or 
harvesting  operations  only  occasionally 
or  equally  or  incidentally  for  a  small 
fraction  of  his  work  time.  (See  Walling 
^  V.  Haden.  153  P.  2d  196.)  Employment 
^or  a  significant  period  in  the  current 
I  crop  season  or  on  some  regular  recurring 
1  during  this  season  would  appear  to 


be  necessary  before  an  agricultural  em¬ 
ployee  could  reasonably  be  described  as 
one  “employed  in  the  growing  and  har¬ 
vesting  of  shade-grown  tobacco”.  The 
determination  in  a  doubtful  case  will, 
therefore,  require  a  careful  examination 
and  consideration  of  the  particular  facts. 

§  780.314  “Growing”  and  ‘.‘harvesting”. 

The  general  meaning  of  “growing” 
and  “harvesting”  of  agricultural  com¬ 
modities  is  explained  in  §§  780.126  and 
780.127  of  Subpart  B  of  this  Part  780, 
where  the  meaning  of  these  terms  as 
used  in  the  Act’s  definition  of  agriculture 
is  fully  dii^ussed.  As  there  indicated, 
these  terms  include  the  actual  raising 
of  the  crop  and  the  operations  custo¬ 
marily  performed  in  connection  with  the 
removal  of  the  crops  by  the  farmer  from 
their  growing  poiSition,  but  do  not  ex¬ 
tend  to  operations  subsequent  to  and 
unconnected  with  the  actual  process 
whereby  the  agricultural  commodities 
are  severed  from  their  attachment  to 
the  soil.  Thus,  while  transportation  to 
a  concentration  point  on  the  farm  may 
be  included,  “harvesting”  never  extends 
to  transportation  or  other  operations  off 
the  farm.  The  “growing”  of  shade- 
grown  tobacco  is  considered  to  include 
such  work  as  preparing  the  soil,  planting, 
irrigating,  fertilizing,  and  other  activi¬ 
ties.  This  t3T>e  of  tobacco  requires  spe¬ 
cial  cultivation  and  is  grown  in  fields 
that  are  completely  enclosed  and  cov¬ 
ered  with  cheesecloth  shade.  The 
leaves  of  the  plant  are  picked  in  stages, 
as  they  mature.  The  leaves  are  taken 
immediately  to  a  tobacco  barn,  located 
on  the  farm,  where  they  are  strung  on 
sticks  and  dried  by  heat.  Before  the 
drying  process  is  completed,  the  leaves 
are  allowed  to  absorb  moisture.  Then 
they  are  dried  again.  It  is  not  until  the 
end  of  this  drying  operation  that  the 
leaves  are  packed  in  boxes  and  taken 
from  the  farm  to  a  bulking  plant  for 
further  processing  (see  Mitchell  v.  Budd, 
350  U.S.  473) .  Under  the  general  prin¬ 
ciples  stated  above,  “harvesting”  of 
shade-grown  tobacco  is  considered  to  in¬ 
clude  the  removal  of  the  tobacco  leaves 
from  the  plant  and  moving  the  tobacco 
from  the  field  to  the  drying  barn  on  the 
farm,  together  with  the  performance  of 
other  work  as  a  necessary  part  of  such 
operations.  Subsequent  operations  such 
as  the  drying  of  the  tobacco  in  the  barn 
on  the  farm  and  packing  of  the  tobacco 
for  transportation  to  the  bulking  plant 
are  not  included  in  “harvesting”. 

Exempt  Processing 

§  780.315  Processing  requirements  of 
section  13(a)  (21). 

When  it  has  been  determined  that  an 
employee  is  an  “agricultural  employee 
employed  in  the  growing  and  harvesting 
of  shade-grown  tobacco”,  to  whom  sec¬ 
tion  13(a)  (21)  of  the  Act  may  apply, 
it  then  becomes  necessary  to  ascertain 
whether  he  is  “engaged  in  the  process¬ 
ing  *  ♦  *  of  such  tobacco,  prior  to  the 
stemming  process,  for  use  as  cigar  wrap¬ 
per  tobacco^’.  It  is  only  in  workweeks 
when  he  is  so  engaged  that  section 
13(a)  (21)  will  provide  an  exemption 
from  the  minimum  wage  and  overtime 
provisions  of  the  Act. 


§  780.316  “Prior  to  the  stemming 

process”. 

The  exemption  provided  by  section 
13(a)  (21)  applies  only  to  employees 
whose  processing  operation  on  shade- 
grown  tobacco  are  performed  “prior  to 
the  stemming  process”.  (See  H.  Rep. 
No.  75,  87th  Cong.  1st  Sess.  p.  26.)  This 
means  that  an  employee  engaged  in 
stemming,  the  removal'  of  the  midrib 
from  the  tobacco  leaf  (McComb  v.  Puerto 
Rico  Tobacco  Marketing  Co-op.  Ass’n., 

80  F.  Supp.  953,  affirmed  181  F.  2d  697), 
or  in  any  operations  on  the  tobacco  which 
are  performed  after  stemming  has  begun 
will  not  come  within  the  exemption. 
Stemming  and  all  subsequent  operations 
are  nonexempt  work. 

§  780.317  “For  use  as  cigar  wrapper 
tobacco”. 

The  phrase  “for  use  as  cigar  wrapper 
tobacco”  limits  the  type  of  end  product 
which  may  be  produced  by  the  exempt 
operations.  As  its  name  indicates,  cigar 
wrapper  tobacco  is  used  as  a  cigar  wrap¬ 
per  and  is  distinguished  from  other  types 
of  tobacco  which  serve  other  purposes 
such  as  filling,  pipe,  chewing  and  other 
kinds  of  tobacco.  Normally,  shade- 
grown  tobacco  is  used  only  for  cigar 
wrappers.  However,  if  the  tobacco  is  not 
being  processed  by  the  employer  for  such 
specific  and  limited  use,  the  employee  is 
not  engaged  in  exempt  processing  op¬ 
erations. 

§  780.318  Exempt  processing  opera¬ 
tions. 

The  processing  operations  under  sec¬ 
tion  13(a)  (21)  include,  but  are  not 
limited  to,  “drying,  curing,  fermenting, 
bulking,  rebulking,  sorting,  grading, 
aging,  and  baling”  of  the  shade-grown 
tobacco.  As  previously  noted,  these  op¬ 
erations  are  exempt  only  if  performed  on 
shade-grown  tobacco  prior  to  the  stem¬ 
ming  process  to  prepare  the  tobacco  for  , 
use  as  cigar  wrapper  tobacco.  Some  op¬ 
erations  in  the  named  categories  may.  as 
noted  in  §  780.314,  be  performed  by  a 
tobacco  farmer  or  on  a  tobacco  farm  as 
an  incident  to  or  in  conjunction  with  the 
growing  and  harvesting  operations  per¬ 
formed  by  such  farmer  or  on  such  farm, 
in  which  event  the  exemption  for  agri¬ 
culture  under  section  13(a)  (6)  may  be 
applicable  to  the  employees  engaged  in 
these  operations.  (See  §§  780.139- 
780.157  of  this  part.)  Where  they  are 
not  so  performed  by  the  farmer  or  on 
the  farm,  however,  the  exemption  pro¬ 
vided  by  section  13(a)  (21)  will  apply  if 
all  its  conditions  are  met.  Bulking  and 
subsequent  processing  of  shade-grown 
tobacco,  which  change  and  improve  the 
leaf  in  many  ways  and  turn  it  into  an 
industrial  product,  are  not  normally  per¬ 
formed  by  the  farmer  or  on  the  farm. 
Such  operations  have  been  held  to  be 
more  akin  to  manufacturing  than  to 
agriculture  (Mitchell  v.  Budd,  350  U.S. 
473,  at  475,  481,482). 

§  780.319  General  scope  of  exempt 
operations. 

All  operations  normally  performed  in 
the  processing  of  shade-grown  tobacco 
for  use  as  cigar  wrapper  tobacco,  if  per¬ 
formed  prior  to  the  stemming  process 


IVULES  AND  REGULATIONS 


10398 


and  for  such  use,  are  included  in  the 
exemption.  As  a  whole,  this  processing 
substantially  changes  the  physical  prop-  or  piles  and  rearranging  them  so  that 
erties  and  chemical  content  of  the  to¬ 
bacco,  improves  its  color,  increases  its 
combustibility,  and  eliminates  the  raw¬ 
ness  and  harshness  of  the  freshly  cured 
leaf.  In  the  process  the  leaves  are  piled 
in  “bulks”  of  about  4,000  pounds  each  to 
undergo  a  “sweating”  or  “fermentation” 
process  in  which  temperature  and 
humidity  are  carefully  controlled. 

Proper  heat  control  includes,  among  (8)  Aging. 
other  things,  breaking  up  the  bulk,  re-  process  brought  about  by  bulking, 
distributing  the  tobacco,  and  adding  (9)  Baling.  Baling  includes  the  tying 
water.  Proper  fermentation  or  aging  of  the  tobacco  into  “hands”  and  placing 
requires  the  bulk  to  be  reconstructed  them  in  bales  for  shipment, 
several  times.  This  bulking  process  may  g  70ft  ooi  oii 
last  from  four  to  eight  months.  When  ® 
the  tobacco  is  properly  dried,  cured, 
fermented,  and  aged,  it  is  moved  to  long 
tables  where  the  leaves  are  individually 
graded  and  sorted,  after  which  they  are 
tied  in  bundles  called  “hands”  of  about 
30  to  35  leaves  each,  which  are  then 
baled  for  shipment.  Equipment  required 
for  the  work  may  include  a  steam-heated 
plant,  platforms,  thermometers,  bulk 
covers,  baling  boxes  and  presses,  baling 
mats  and  packing,  sorting,  and  grading 
tables.  (See  Mitchell  v.  Budd,  350  U.S.  tion  13(a)  (21) 

473,  475.)  Employees  performing  any 
part  of  this  processing  prior  to  the  stem¬ 
ming  process,  including  the  operations 
named  in  section  13(a)  (21),  may  come 
within  the  exemption  if  they  are  other¬ 
wise  qualified  and  if  the  tobacco  on  which 
they  work  is  being  processed  for  use  as 
cigar  wrapper  tobacco. 

§  780.320  Particular  operations  which 
may  be  exempt. 

(a)  General.  Section  13(a)  (21)  lists 
a  number  of  operations  as  being  included 
in  the  processing  of  shade-grown  to-  §  780.323 
bacco.  Some  of  these  are,  and  others 
are  not,  themsleves  “processing”  in  the 
sense  that  performance  of  the  operation 
changes  the  natural  form  of  the  com¬ 
modity  on  which  it  is  performed, 
of  the  operations  named  and  described 
in  paragraph  (b)  of  this  section,  however, 
are  a  necessary  and  integral  part  of  the 
overall  process  of  preparing  shade-grown 
tobacco  for  use  as  cigar  wrapper  tobacco 
and,  when  performed  as  part  of  that 
process  and  prior  to  stemming  of  the 
tobacco,  by  an  employee  qualified  under 
the  terms  of  the  section,  will  provide  the 
basis  for  his  exemption  from  the  mini¬ 
mum  wage  and  overtime  provisions  of 
the  Act. 

(b)  Particular  operations — (1)  Dry¬ 
ing.  Drying  includes  the  removal  or 
lowering  of  the  moisture  content  of  the 
tobacco,  whether  by  natural  means  or 
by  exposure  to  heat  from  ovens,  furnaces, 
etc. 


(5)  Rebulking.  Rebulking  includes  v.  Puerto  Rico  Tobacco  Marketing  (w 
the  breaking  down  of  the  tobacco  bulks  Ass’n.,  80  P.  Supp.  953,  a£5rmed  lii'^ 

697;  Mitchell  v.  Hunt  263  p.  9,7 
Abram  v.  San  Joaquin  Cotton  ou  r  ’ 
46  F.  Supp.  969 ;  McComb  v.  del  VuDp 
P.  Supp.  945;  Walhng  v.  Peacock 
58  F.  Supp.  880.)  . 

§  780.326  Work  exempt  under  anoiU 
section  of  the  Act. 

Where  an  employee  perfonns  wort 
during  his  workweek,  some  of  which  k 
exempt  under  section  13(a)  (21)  andtlS 

exempt  un(]Q 


the  tobacco  on  the  inside  will  be  placed 
on  the  outside  of  the  bulk  and  tobacco 
on  the  outside  will  be  placed  inside. 

(6)  Sorting.  Sorting  includes  segre¬ 
gation  of  the  tobacco  leaves  in  connec¬ 
tion  with  the  grading  and  classifying  of 
the  cured  tobacco. 

(7)  Grading.  Grading  includes  sort¬ 
ing  or  classifying  as  to  size  and  quality,  during  his  workweek, 

Aging  includes  the  curing 


remainder  of  which  is  _ 

another  section  or  sections  of*^thrArt 
the  exemptions  may  be  combined,  iv 
employee’s  combination  exemption  k 
controlled  in  such  a  case  by  that  exean^ 
tion  which  is  narrower  in  sc(^. 

The  language  of  the  section,  namely;  ample,  if  part  of  his  work  is  exempts 
“including,  but  not  limited  to”,  extend  both  minimum  wage  and  overtime  com. 
the  exemption  for  processing  to  include  pensation  under  section  13(a)  (21)  am 
other  operations  in  the  processing  of  the  rest  is  exempt  only  from  the  overtiiae 
shade-grown  tobacco  besides  those  spe-  pay  requirements  (as  under  section  7(c) 
cifically  enumerated.  These  additional  for  the  first  processing  of  an  agricnltoni 
operations  include  only  those  which  are  commodity  in  the  area  of  produetton 
a  necessary  and  integral  part  of  prepar-  during  seasonal  operations) ,  the  em. 
ing  the  shade-grown  tobacco  for  use  as  ployee  is  exempt  that  week  from  the 
cigar  wrapper  tobacco.  These  additional  overtime  provisions,  but  not  from  the 
(derations,  like  those  enumerated  in  sec-  minimum  wage  requirements. 

fore  the  tobacco  has  been  sten^^.  Subpart  E— Employment  in  FnHtMd 
Stemming  work  and  further  work  on  the  Vegetable  Harvest  TranspoitatiM 
tobacco  after  stemming  has  been  per-  Exempted  From  Minimum  and 
formed  are  nonexempt.  Overtime  Pay  Requirements  Under 

§  780.322  .  Nonprocessing  employees.  Section  13(a)(22) 

Only  those  employees  who  actually  en-  Introductory  » ’  „  i 

gage  in  the  specified  exempt  processing 
activities  are  exempt.  Clerical,  main¬ 
tenance  and  custodial  workers  are  not 
included. 

Workweek  Application  of  Exemption 

Workweek  is  used  In 
the  exemption. 

The  unit  of  time  to  be  used  in  deter¬ 
mining  the  appheation  of  the  exemption 
to  an  employee  is  the  workweek.  (See 
Overnight  Motor  Transportation  Co.  v. 

Missel,  316  U.S.  572;  McComb  v.  Puerto 
Rico  Tobacco  Marketing  Co-op.  Ass’n, 

80  P.  Supp.  953,  aflarmed  181  F.  2d  697.) 

A  workweek  is  a  fixed  and  regularly  re¬ 
curring  interval  of  7  consecutive  24-hour 
periods.  It  may  begin  at  any  hour  of 
any  day  set  by  the  employer  and  need 
not  coincide  with  the  calendar  week. 

Once  the  workweek  has  been  set  it  com¬ 
mences  each  succeeding  week  on  the 
same  day  and  at  the  same  hour.  Chang¬ 
ing  the  workweek  for  the  purpose  of 
escaping  the  requirements  of  the  Act  is 
not  permitted. 

§  780.324  Exclusive  engagement  in  ex¬ 
empt  work. 

An  employee  who  engages  exclusively 

(2)  Curing.  Curing  includes  remov-  in  a  workweek  in  work  which  is  exempt 

Ing  the  tobacco  to  the  curing  shed  or  under  section  13(a)  (21)  is  exempt  from 
barn  and  stringing  the  tobacco  over  the  Act’s  minimum- wage  and  overtime 
slats.  requirements  for  that  entire  workweek. 

(3)  Fermenting.  Fermenting  includes  §780.325  Exempt  and  nonexempt  work. 

controlling  the  chemical  employee  in  the  same  work- 

chafes  which  teke  place  m  tf  tobacco  ^gek  performs  w’ork  which  is  exempt 
as  the  result  of  bulking  and  rebulking.  under  this  section  13(a)(21)  and  also 

(4)  Bulking.  Bulking  includes  piling  engages_in  work  to  which  the  Act  ap- 

the  tobacco  in  piles  or  bulks  of  about  plies,  and  which  is  not  exempt  under  any 
4,000  pounds  each  for  the  purpose  of  this  or  any  other  section  of  the  Act,  he  tati( 
fermenting  the  tobacco.  is  not  exempt  that  week.  (See  McComb  fnii 


§  780.400  Scope  and  significanee  of 
interpretative  bulletin.  I 

Subpart  A  of  this  Part  780  and  ttik 
Subpart  E  together  constitute  the  of¬ 
ficial  interpretative  bulletin  of  the 
applying  partment  of  Labor  with  respect  to  ^ 
meaning  and  application  of  aectiao 
13(a)  (22)  of  the  Fair  Labor  Stautank 
Act  of  1938,  as  amended.  This  seetko 
provides  exemption  from  the  minionaa 
wage  and  overtime  pay  proviskHJS  of  the 
Act  for  employees  engaging  in  spedfled 
transportation  activities  when  fruits  aod 
vegetables  are  harvested.  As  appeus 
more  fully  in  Subpart  A  of  this  part,  in¬ 
terpretations  in  this  bulletin  with  r- 
spect  to  the  provisions  of  the  Act  (Bh 
cussed  are  official  interpretatioos  npoD 
which  reliance  may  be  placed  and  whkli 
will  guide  the  Secretary  of  Labor  and  the 
Administrator  in  the  performance  df 
their  duties  under  the  Act.  The  genenl 
exemption  provided  in  section  13(a)(1) 
of  the  Act  for  employees  emiAoyed  fc 
agriculture,  and  the  exemption  prorWed 
in  section  13(a)  (10)  for  certain  open- 
tions  on  agricultural  commodities  within 
“the  area  of  production”,  are  not  dh- 


All 


are  fully  considered  in  Subparts  B  and 
H,  respectively,  of  this  Part  780. 

§  780.401  Statutory  provision. 
Section  13(a)  (22)  of  the  Act  exempts 
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pd  by  the  farmer,  from  the  farm  to  a 
of  first  processing  or  first  marketing 
the  same  State,  or  (B)  in  transporta- 
wlth*“  .  Qj,  not  performed  by  the 


whether 

between  the  farm  and  any  point 
‘“r.-’tbe  same  State  of  persons  employed 
to  be  employed  in  the  harvesting  of  fruits 

or  vegetables. 

Legislalive  history  of  exemp¬ 


tion. 


Section  13(a)  (22)  was  added  to  the 
Act  by  the  Pair  Labor  Standards  Amend¬ 
ments  of  1961,  effective  September  3, 
1961  The  original  provision  in  the 
House-passed  bill  was  in  the  form  of  an 
amendment  to  the  Act’s  definition  of 
agriculture.  It  would  have  altered  the 
effect  of  holdings  of  the  courts  that  op¬ 
erations  such  as  those  described  in  the 
amendment  are  not  within  the  agricul¬ 
ture  exemption  provided  by  section  13 

(a)  (6)  when  performed  by  employees  of 
persons  other  than  the  farmer.  (Chap¬ 
man  V.  Durkin,  214  P.  2d  360,  certiorari 
denied  348  U.S.  897;  Fort  Mason  Fruit 
Co.  V.  Durkin,  214  F.  2d  363,  certiorari 
denied,  348  U.S.  897.)  The  amendment 
was  offered  to  exempt  operations  which, 
in  the  sponsor’s  view,  were  meant  to  be 
exempt  under  the  original  Act.  (See  107 
Cong.  Rec.  (daily  ed.)  p.  4523.)  The 
Conference  Committee,  in  changing  the 
provision  to  make  it  a  separate  exemp¬ 
tion  made  it  clear  that  it  was  “not  in¬ 
tended  by  the  committee  of  conference  to 
change  by  this  exemption  [for  the  de¬ 
scribed  transportation  employees]  *  *  * 
Uie  application  of  the  Act  to  any  other 
employees.  Nor  is  it  intended  that  there 
be  any  implication  of  disagreement  by 
the  conference  committee  with  the  prin¬ 
ciples  and  tests  governing  the  applica¬ 
tion  of  the  present  agricultural  exemp¬ 
tion  as  enunciated  by  the  courts.”  (H. 
Rept.  No.  327,  87th  Cong.  1st  Sess., 

p.18.) 


§  780.403  General  scope  of  exemption. 


The  exemption  provided  by  section 
13(a)  (22)  is  in  two  parts,  subsection  (A) , 
which  exempts  employees  engaged  in  the 
described  transportation  and  prepara¬ 
tion  for  transportation  of  fruits  or  vege¬ 
tables,  and  subsection  (B)  which  ex¬ 
empts  employees  engaged  in  the  specified 
trmisportation  of  employees  who  harvest 
fruits  or  vegetables.  The  transportation 
and  preparation  for  transportation  of 
fruits  and  vegetables  must  be  from  the 
farm  to  a  place  of  first  processing  or  first 
marketing  located  in  the  same  State 
where  the  farm  is  located ;  the  transpor¬ 
tation  of  harvesters  must  be  between  the 
farm  and  a  place  located  in  the  same 
State  as  the  farm. 


§  780.404  What  determines  the  exemp¬ 
tion. 

The  application  of  the  exemptions  pro¬ 
vided  by  section  13(a)  (22)  depends  on 
the  nature  of  the  employee’s  work  and 
not  on  the  character  of  the  employer’s 
business.  An  employee  is  not  exempt  in 
^  workweek  unless  his  employment  in 
that  workweek  meets  all  the  require¬ 
ments  for  exemption.  To  determine 
whether  an  employee  is  exempt  an  exam- 
hmtion  should  be  made  of  the  duties 
Which  that  employee  performs.  Some 
employees  of  the  employer  may  be  ex¬ 
empt  and  others  may  not. 


§  780.405  Employers  who  may  claim 
exemption. 

A  nonfarmer,  as  well  as  a  farmer,  who 
has  an  employee  engaged  in  the  opera¬ 
tions  specified  in  section  13(a)  (22)  may 
take  advantage  of  the  exemption.  Em¬ 
ployees  of  contractual  haulers,  packers, 
processors,  wholesalers,  “bird-dog”  oper¬ 
ators,  and  others  may  qualify  for  exemp¬ 
tion.  If  an  employee  is  engaged  in  the 
specified  operations,  the  exemption  will 
apply  “whether  or  not”  these  operations 
are  “performed  by  the  farmer”  who  has 
grown  the  harvested  fruits  and  vegeta¬ 
bles.  Where  such  operations  are  per¬ 
formed  by  the  farmer,  the  engagement 
by  his  employee  in  them  will  provide  a 
basis  for  exemption  under  section  13(a) 
(22)  without  regard  to  whether  the 
farmer  is  performing  the  operations  as 
an  incident  to  or  in  conjunction  with  his 
farming  operations.  (See  §§  780.167- 
780.172  of  this  part.) 

Exempt  Operations  on  Fruits  or  Vege¬ 
tables 

§  708.406  Requisites  for  exemption 
generally. 

Section  13(a)  (22) ,  in  clause  (A) ,  pro¬ 
vides  an  exemption  from  the  minimum 
wage  and  overtime  pay  provisions  of  the 
Act  for  an  employee  during  any  work¬ 
week  in  which  all  the  following  condi¬ 
tions  are  satisfied: 

(a)  The  employee  must  be  engaged 
“in  the  transportation  and  preparation 
for  transportation  of  fruits  or  vegeta¬ 
bles”;  and 

(b)  Such  transportation  must  be 
transportation  “from  the  farm”;  and 

(c)  The  destination  to  which  the 
fruits  or  vegetables  are  transported  must 
be  “a  place  of  first  processing  or  first 
marketing”;  and 

(d)  The  transportation  must  be  from 
the  farm  to  such  destination  “within 
the  same  State”. 

§  708.407  “Fruits  or  vegetables”. 

The  exempt  operations  of  preparing 
for  transportation  and  transporting  must 
be  performed  with  respect  to  “fruits  or 
vegetables”.  The  intent  of  section  13 
(a)  (22)  is  to  exempt  such  operations  on 
fruits  or  vegetables  which  are  “just- 
harvested”  and  still  in  their  raw  and 
natural  state.  As  explained  at  the  time 
of  adoption  of  the  amendment  on  the 
floor  of  the  House,  the  exemption  was 
intended  to  eliminate  the  difference  in 
treatment  of  farmers  and  nonfarmers 
with  respect  to  exemption  of  such  “han¬ 
dling  or  hauling  of  fruit  or  vegetables  in 
their  raw  or  natural  state”.  (See  107 
Cong.  Rec.  (daily  ed.)  p.  4523.)  Trans¬ 
porting  and  preparing  for  transportation 
other  farm  products  which  are  not  fruits 
or  vegetables  are  not  exempt  under  sec¬ 
tion  13(a)  (22).  For  example,  opera¬ 
tions  on  livestock,  eggs,  tobacco  or 
poultry  are  nonexempt. 

§  780.408  Relation  of  employee’s  work 
to  spec!  lied  transportation. 

In  order  for  the  exemption  to  apply  to 
an  employee,  he  must  be  engaged  “in  the 
transportation  and  preparation  for 
transportation”  of  the  just-harvested 
fruits  or  vegetables  from  the  farm  to  the 
specified  places  within  the  same  State. 


Engagement  in  other  activities  is  not 
exempt  work.  The  employee  must  be  ac¬ 
tually  engaged  in  the  described  opera^ 
tions.  The  exemption  is  not  available 
for  other  employees  of  the  employer, 
such  as  office,  clerical,  and  maintenance 
workers. 

§  780.409  ^^Transportation”. 

“Transportation”,  as  used  in  section 
13(a)  (22),  refers  to  the  movement  by 
any  means  of  conveyance  of  fruits  or 
vegetables  from  the  farm  to  a  place  of 
first  processing  or  first  marketing  in  the 
same  State.  It  includes  only  those  ac¬ 
tivities  which  are  immediately  neces¬ 
sary  to  move  the  fruits  or  vegetables  to 
the  specified  points  and  the  return  trips. 
Drivers,  drivers’  helpers,  loaders  and 
checkers  perform  work  which  is  exempt. 
Transportation  ends  with  delivery  at  the 
receiving  platform  of  the  place  to  which 
the  fruits  or  vegetables  are  transported. 
(Mitchell  v.  Budd,  350  UB.  473.)  Thus, 
unloading  at  the  delivery  point  by  em¬ 
ployees  who  did  not  transport  the  com¬ 
modities  would  not  be  a  part  of  the 
transportation  activities  under  section 
13(a) (22). 

§  780.410  Engagement  in  transporta¬ 
tion  and  preparation. 

Since  transportation  and  preparation 
for  transportation  are  both  exempt  ac¬ 
tivities,  an  employee  who  engages  in  both 
is  performing  exempt  work.  In  referring 
to  “the  transportation  and  preparation 
for  transportation”  of  the  fruits  or  vege¬ 
tables,  the  statute  recognizes  the  two 
activities  as  interrelated  parts  of  the 
single  task  of  moving  the  commodities 
from  the  farm  to  the  designated  points. 
Accordingly,  the  word  “and”  between  the 
words  “transportation”  and  “prepara¬ 
tion”  is  not  considered  to  require  that 
any  employee  be  employed  in  both  parts 
of  the  task  in  order  to  be  exempt.  The 
exemption  may  apply  to  an  employee 
engaged  either  in  transporting  or  pre¬ 
paring  the  commodities  for  transporta¬ 
tion  if  he  otherwise  qualifies  under 
section  13(a)  (22) . 

§  780.411  Preparation  for  transporta¬ 
tion. 

The  “preparation  for  transportation” 
of  fruits  or  vegetables  includes  only 
those  activities  w’hich  are  necessary  to 
prepare  the  fruits  or  vegetables  for 
transportation  from  the  farm  to  the 
places  described  in  section  13(a)  (22). 
These  preliminary  activities  on  the  farm 
will  vary  with  the  commodity  involved, 
with  the  means  of  the  transportation  to 
be  used,  and  with  the  nature  of  opera¬ 
tions  to  be  performed  on  the  commodity 
after  delivery. 

§  780.412  Exempt  preparation. 

The  following  operations,  if  required 
in  order  to  move  the  commodities  from 
the  farm  and  to  deliver  them  to  a  place 
of  first  marketing  or  first  processing,  are 
considered  preparation  for  transporta¬ 
tion:  assembling,  weighing,  placing  the 
fruits  or  vegetables  in  containers  such 
as  lugs,  crates,  boxes  or  bags,  icing,  mark¬ 
ing,  labeling  or  fastening  containers,  and 
moving  the  commodities  from  storage  or 
concentration  areas  on  the  farm  to  load¬ 
ing  sites. 
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§  780.  413  Nonexempt  preparation. 

(a)  Retail  packing.  Since  the  exemp¬ 
tion,  as  expressly  stated  in  section 
13(a)  (22),  includes  the  transportation 
of  the  fruits  or  vegetables  only  to  places 
of  first  marketing  or  first  processing, 
packing  or  preparing  for  retail  distribu¬ 
tion  is  not  exempt  as  “preparation  for 
transportation” . 

(b)  Preparation  for  market.  No  ex¬ 
emption  is  provided  under  section  13(a) 
(22)  for  operations  performed  on  the 
farm  in  preparation  for  market  (such  as 
ripening,  cleaning,  grading,  or  sorting) 
rather  than  in  preparation  for  the  trans¬ 
portation  described  in  the  section.  EIx- 
emption,  if  any,  for  these  activities 
should  be  considered  under  sections 
13(a)  (6)  and  3(f)  of  the  Act.  (See  Sub¬ 
part  B  of  this  Part  780.) 

(c)  Processing  or  canning.  Processing 
is  not  exempt  preparation  for  transpor¬ 
tation.  Thus,  the  canning  of  fruits  or 
vegetables  is  not  under  section  13  (a)  (22) . 

§  780.414  “From  the  farm”. 

The  exemption  applies  only  to  em¬ 
ployees  whose  work  relates  to  transpor¬ 
tation  of  fruits  or  vegetables  “from  the 
farm”.  The  phrase  “from  the  farm” 
makes  it  clear  that  the  preparation  of 
the  fruits  or  vegetables  should  be  per¬ 
formed  on  the  farm  and  that  the  first 
movement  of  the  commodities  should 
commence  at  the  farm.  A  “farm”  has 
been  interpreted  imder  the  Act  to  mean 
a  tract  of  land  devoted  to  one  or  more 
of  the  primary  branches  of  farming  out¬ 
lined  in  the  definition  of  “agriculture” 
in  section  3(f)  of  the  Act.  These  ex¬ 
pressly  include  the  cultivation  and  tillage 
of  the  soil  and  the  growing  and  harvest¬ 
ing  of  any  agricultural  or  horticultural 
commodities.  Fruits  and  vegetables  are 
such  commodities.  (See  §  780.144  of  this 
part  for  a  fuller  discussion  of  the  term 
“farm”.) 

§  780.415  “Place  of  first  processing”. 

Under  section  13(a)  (22)  the  fruits  or 
vegetables  may  be  transported  to  only 
two  types  of  places.  One  is  a  “place  of 
first  processing”,  which  includes  any 
place  where  canning,  freezing,  drying, 
preserving,  or  other  operations  which 
first  change  the  form  of  the  fresh  fruits 
or  vegetables  from  their  raw  and  natural 
state  are  performed.  (For  overtime 
exemption  applicable  to  “first  proc¬ 
essing”,  see  Subpart  J  of  this  Part  780.) 
A  plant  which  grades  and  packs  only  is 
not  a  place  of  first  processing  (Walling 
V.  DeSoto  Creamery  and  Produce  Co.,  51 
F.  Supp.  938).  However,  a  packer’s 
plant  may  qualify  as  a  place  of  first 
marketing.  (See  §  780.416.) 

§  780.416  “Place  of  *  *  *  first  mar* 
keting”. 

A  “place  of  *  •  *  first  marketing”  is 
the  second  of  the  two  types  of  places  to 
which  the  freshly  harvested  fruits  or 
vegetables  may  be  transported  from  the 
farm  under  the  exemption  provided  by 
section  13(a)  (22).  A  place  of  first  mar¬ 
keting  is  a  place  where  the  grower  sells 
his  fruits  or  vegetables  or  to  which  the 
grower’s  fruits  or  vegetables  are  first 
delivered  there  to  be  sold.  A  place  of 
first  marketing  may  also  be  a  place  of 
first  processing  (see  Mitchell  v.  Budd, 


350  U.S.  473)  but  it  need  not  be.  It  is 
a  farmer’s  market,  and  will  include  any 
packing  plant  or  any  establishment  of 
a  wholesaler  or  other  distributor,  co¬ 
operative,  or  processor  to  which  the 
farmer’s  fruits  or  vegetables  are  first 
delivered  for  sale.  (See  107  Cong.  Rec. 
(daily  ed.)  p.  4523;  see  also  the  discussion 
of  “delivery  to  market”  by  a  farmer  in 
§  780.169  of  this  part.)  If  the  farmer 
sells  his  crop  in  the  field,  “first  market¬ 
ing”  has  taken  place  and  no  transporta¬ 
tion  from  the  farm  could  qualify  as 
transportation  “to  a  place  of  *  *  * 
first  marketing”,  but  if  the  transporta¬ 
tion  is  to  a  plant  where  the  fruits  or 
vegetables  are  first  processed,  it  could 
qualify  as  transportation  “to  a  place  of 
first  processing”  notwithstanding  that 
title  to  the  commodities  had  passed  from 
the  farmer  to  another  person.  (See 
§  780.415.)  Transportation  to  places 
which  are  not  first  processing  or  first 
marketing  places  is  not  exempt. 

§  780.417  “Within  the  same  State”. 

To  qualify  for  exemption  under  sec¬ 
tion  13(a)  (22) ,  the  transportation  of  the 
fruits  or  vegetables  must  be  made  to 
the  specified  places  “within  the  same 
State”  in  which  the  farm  is  located. 
Transportation  is  made  to  a  place 
“within  the  same  State”  when  the  com¬ 
modities  are  taken  from  the  farm,  hauled 
and  delivered  within  the  same  State  to 
first  markets  or  first  processors  for  sale 
or  processing  at  the  place  of  delivery. 
The  exemption  is  not  provided  for  trans¬ 
portation  to  any  place  of  first  marketing 
or  first  processing  across  State  lines  and 
does  not  apply  to  any  part  of  the  trans¬ 
portation  within  the  State  of  fruits  or 
vegetables  destined  for  a  place  in  an¬ 
other  State  at  which  they  are  to  be  first 
marketed  or  first  processed.  Transpor¬ 
tation  from  the  farm  to  a'n  intermediate 
point  in  such  a  journey  located  within 
the  same  State  would  not  qualify  for 
exemption;  it  would  make  no  difference 
that  the  intermediate  point  is  a  place 
of  first  marketing  or  first  processing  for 
other  fruits  or  vegetables  if  it  is  not 
actually  such  for  the  fruits  or  vegetables 
being  transported.  On  the  other  hand, 
where  the  place  to  which  fruits  or  vege¬ 
tables  are  transported  from  the  farm 
within  the  same  State  is  actually  the 
place  of  first  marketing  or  first  proc¬ 
essing  of  those  very  commodities,  trans¬ 
portation  of  the  goods  across  State  lines 
by  the  first-market  operator  or  first  proc¬ 
essor,  after  such  delivery  to  him  within 
the  State,  does  not  affect  the  nature  of 
the  delivery  to  him  as  one  made  within 
the  State. 

Exempt  Transportation  of  Fruit  or 
Vegetable  Harvest  Employees 

§  780.418  Requisites  for  exemption  gen¬ 
erally. 

Section  13(a)  (22) ,  in  clause  (B) ,  pro¬ 
vides  an  exemption  from  the  minimum 
wage  and  overtime  pay  provisions  of  the 
Act  for  an  employee  during  any  work¬ 
week  in  which  all  the  following  condi¬ 
tions  are  satisfied; 

(a)  The  employee  must  be  engaged 
“in  transportation”  of  harvest  workers; 
and 

(b)  The  harvest  workers  transported 
must  be  “persons  employed  or  to  be  em¬ 


or 


ployed  in  the  harvesting  of  fruits 
vegetables”;  and 

(c)  The  employee’s  transportation  nf 
such  harvest  workers  must  be  “betwem 
the  farm  and  any  point  within  the  sj^e 
State  ’• 

§780.419  Engagement  “in  transporu. 
tion  of  harvest  workers. 


In  order  for  the  exemption  to  annlv 
the  employees  must  be  engaged 
transportation”  of  the  specified  harv^ 
workers  between  the  points  stated  in  £ 
statute.  Actual  engagement  “in  trans- 
portation”  of  such  workers  is  required. 
Engagement  in  other  activities  is  not  ex- 
empt  work.  Drivers,  driver’s  helpers  and 
others  who  are  engaged  in  the  actual 
movement  of  the  persons  transported 
may  qualify  for  the  exemption.  OflSce 
employees,  garage  mechanics,  and  other 
employees  of  the  employer  who  may  per¬ 
form  supporting  activities  but  do  not  en¬ 
gage  in  the  actual  transportation  work 
do  not  come  within  the  exemptioa 
There  is  no  restriction  in  the  statute  as 
to  the  means  of  conveyance  used;  the 
exempt  transportation  may  be  by  land 
air,  or  water  in  any  vehicle  or  convey.! 
ance  appropriate  for  the  purpose.  Em¬ 
ployees  of  any  employer  who  are  engaged 
in  the  specified  transportation  activities 
may  qualify  for  exemption;  it  is  not  nec¬ 
essary  that  the  transportation  be  per¬ 
formed  by  the  farmer.  (See  §  780.405.) 
Transportation  by  a  farmer  of  his  field 
W'orkers  may  also  qualify  the  transporta¬ 
tion  workers  for  exemption  under  sec¬ 
tion  13(a)  (6) .  (See  Maneja  v.  Waialua, 
349  U.S.  254.) 

§  780.420  Workers  transported  must  be 
fruit  or  vegetable  hardest  worken. 


Clause  (a)  of  section  13(a)  (22)  ex¬ 
empts  only  those  transportation  em¬ 
ployees  who  are  engaged  in  transporta¬ 
tion  “of  persons  employed  or  to  be 
employed  in  the  harvesting  of  fruits  or 
vegetables.”  Transportation  of  hanest 
workers  is  not  exempt  unless  the  work¬ 
ers  are  fruit  or  vegetable  harvest  work¬ 
ers;  transportation  of  workers  employed 
or  to  be  employed  in  harvesting  other 
commodities  is  not  exempt  work  under 
section  13(a)  (22) .  Nor  does  the  exemp¬ 
tion  apply  to  the  transportation  of  per¬ 
sons  for  the  purpose  of  planting  or  cul¬ 
tivating  any  crop,  whether  or  not  it  is 
a  fruit  or  a  vegetable  crop. 


§  780.421  Persons  “employed  or  to  be 
employed”  in  fruit  or  vegetable  har¬ 
vesting. 

The  exemption  applies  to  the  trans¬ 
portation  of  persons  “employed  or  to  be 
employed”  in  the  harvesting  of  fruits  or 
vegetables.  Included  in  this  phrase  are 
persons  who  at  the  time  of  transporta¬ 
tion  are  currently  employed  in  harvest¬ 
ing  fruits  or  vegetables  and  others  who, 
regardless  of  their  occupation  at  such 
time,  are  being  transported  to  be  em¬ 
ployed  in  such  harvesting.  The  convey¬ 
ing  of  persons  to  a  farm  from  a  factory, 
packinghouse  or  processing  plant  would 
be  exempt  where  their  transportation  is 
for  the  purpose  of  their  employment  in 
harvesting  the  named  commodities.  On 
the  other  hand,  the  transportation  of 
harvest  workers,  who  have  been  em¬ 
ployed  in  the  fruit  or  vegetable  harvest, 
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.  -,/.h  a  Dlant  for  the  purpose  of  their 
in  the  plant  would  not  be 


The  transportation  must  come 
the  intended  scope  of  section  13 
rS)  which  is  to  provide  exemption 
Jr  -‘transportation  of  the  harvest  crew 
!«  and  from  the  farm”  (see  107  Cong. 
Sie  daily  ed.p.  4623). 
fi  780.422  “Harvesting”  of  fruits  or 

vegetables. 


Only  transportation  of  employees  em- 
nioyed  or  to  be  employed  in  the  “har- 
5ng”  of  fruits  or  vegetables  is  exempt 
under  clause  (B)  of  section  13(a)  (22). 
is  indicated  in  §  780.420,  such  harvest 
workers  do  not  include  employees  em¬ 
ployed  or  to  be  employed  in  planting  or 
cultivating  the  corp.  Nor  do  they  in¬ 
clude  employees  employed  or  to  be  em¬ 
ployed  in  operations  subsequent  to  har- 
mtlng,  even  where  such  operations 
constitute  "agriculture”  within  the  de¬ 
finition  in  section  3(f)  of  the  Act.  "Har¬ 
vesting”  refers  to  the  removal  of  fruits 
or  vegetables  from  their  growing  posi¬ 
tion  in  the  fields  and,  as  explained  in 
5780.127  of  this  part,  includes  the  op¬ 
erations  customarily  performed  in  con¬ 
nection  with  this  severance  of  the  crops 
from  the  soil  (see  Vives  v.  Sarralles,  145 
P.  2d  552) ,  but  does  not  extend  to  op¬ 
erations  subsequent  to  and  unconnected 
with  the  actual  severance  process  or  to 
operations  performed  off  the  farm.  It 
may  include  moving  the  fruits  or  vege¬ 
tables  to  concentration  points  on  the 
farm,  but  wouid  not  include  packingshed 
or  pea-vinery  operations  or  other  opera¬ 
tions  performed  in  preparation  for  mar¬ 
ket  rather  than  as  part  of  harvesting, 
luch  as  ripening,  cleaning,  grading,  sort¬ 
ing,  drying  and  storing.  If  the  workers 
are  employed  or  to  be  employed  in  "har¬ 
vesting”,  it  does  not  matter  for  purposes 
of  the  exemption  whether  a  farmer  or 
someone  else  employs  them  or  does  the 
harvesting.  It  is  the  character  of  their 
onployment  as  "harvesting”  and  not  the 
identity  of  their  employer  or  the  owner 
of  the  crop  which  determines  whether 
their  transportation  to  and  from  the 
farm  will  provide  a  basis  for  exemption 
of  the  transportation  employees. 


§780.423  “Between  the  farm  and  any 
point  within  the  same  State”. 


The  transportation  of  fruit  or  vege¬ 
table  harvest  workers  is  permitted  "be¬ 
tween  the  farm  and  any  point  within 
the  same  State”.  The  exempt  trans¬ 
portation  of  such  haiwest  workers  there¬ 
fore  includes  their  movement  to  and 
from  the  farm  (see  107  Cong.  Rec. 
(daUy  ed.)  p.  4523;  see  §  780.414  for 
meaning  of  "farm”).  Such  transporta¬ 
tion  must,  however,  be  from  or  to  points 
“within  the  same  State”  in  which  the 
farm  is  located.  Crossing  of  State  lines 
is  not  contemplated.  Thus,  the  exemp¬ 
tion  would  not  apply  to  day-haul  trans¬ 
portation  of  fruit  or  vegetable  harvest 
TOrkers  between  a  town  in  one  State  and 
fanm  located  in  another  State.  Also, 
the  intent  to  exempt  “transportation  of 
the  harvest  crew  to  and  from  the  farm” 
^107  Cong.  Rec.  (daily  ed.)  p.  4523) 
Within  a  single  State  would  not  justify 
exemption  of  the  transportation  of 
workers  from  one  State  to  another  to 
®i>8age  in  harvest  work  in  the  latter 
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State.  The  exemption  does  not  apply 
to  transportation  of  persons  on  any  trip, 
or  any  portion  of  a  trip,  in  which  the 
point  of  origin  or  point  of  destination 
is  in  another  State.  Subject  to  these 
limitations,  however,  where  employees 
are  being  transported  for  employment  in 
harvesting  they  may  be  picked  up  at  any 
place  within  the  State,  including  other 
farms,  packing  or  processing  establish¬ 
ments,  factories,  transportation  termi¬ 
nals  and  other  places.  The  broad  term 
“any  point”  must  be  interpreted  in  the 
light  of  the  purpose  of  the  exemption 
to  facilitate  the  harvesting  of  fruits  or 
vegetables.  Transportation  from  a  farm 
to  "any  point”  within  the  same  State 
(such  as  a  factory  or  processing  plant) 
where  some  other  purpose  than  harvest¬ 
ing  is  served  is  not  exempt. 

Workweek  Applications  of  Exemption 

§  780.424  Workweek  is  used  in  applying 
the  exemption... 

The  unit  of  time  to  be  used  in  de¬ 
termining  the  application  of  the  section 
13(a)  (22)  exemption  to  an  employee  is 
the  workweek.  (See  Overnight  Motor 
Transportation  Co.  v.  Missel,  316  U.S. 
572;  McComb  v.  Puerto  Rico  Tobacco 
Marketing  Co-op.  Ass’n.,  80  F.  Supp. 
953,  affirmed  181  P.  2d  697).  A  work¬ 
week  is  a  fixed  and  regularly  recurring 
period  of  7  consecutive  24-hour  periods. 
It  may  begin  at  any  hour  of  any  day  set 
by  the  employer  and  need  not  coincide 
with  the  calendar  week.  Once  the  work¬ 
week  has  been  set  it  commences  each 
succeeding  week  on  the  same  day  and 
at  the  same  hour.  The  workweek  may 
not  be  changed  for  the  purpose  of  es¬ 
caping  the  requirements  of  the  Act. 

§  780.425  Exclusive  engagement  in  ex¬ 
empt  work. 

An  employee  who  engages  exclusively 
in  a  workweek  in  work  which  is  exempt 
under  section  13(a)  (22)  is  exempt  from 
the  Act’s  minimum  wage  and  overtime 
requirements  for  the  entire  week, 
whether  such  work  is  that  described  in 
Clause  (A)  or  in  Clause  (B)  or  both. 

§  780.426  Exempt  and  nonexempt  work. 

Where  an  employee  in  the  same  work¬ 
week  performs  work  which  is  exempt 
under  this  section  13(a)  (22)  and  also 
engages  in  work  to  which  the  Act  applies, 
not  exempt  under  this  or  any  other  sec¬ 
tion  of  the  Act,  he  is  not  exempt  that 
week  (See  McComb  v.  Puerto  Rico  To¬ 
bacco  Marketing  Co-op.  Ass’n.,  80  F. 
Supp.  953,  affirmed  181  F.  2d  697;  Mitch¬ 
ell  V.  Hunt,  263  F.  2d  913;  Abram  v. 
San  Joaquin  Cotton  Oil  Co.,  46  P.  Supp. 
969;  McComb  v.  del  Valle  (80  F.  Supp. 
945;  Walling  v.  Peacock  Corp.,  58  P. 
Supp.  880). 

§  780.427  Work  exempt  under  another 
section  of  the  Act. 

Where  an  employee  performs  work 
during  his  workweek,  some  of  which  is 
exempt  under  section  13(a)  (22)  and  the 
remainder  of  which  is  exempt  under  an¬ 
other  section  or  sections  of  the  Act,  the 
exemptions  may  be  combined.  The  em¬ 
ployee’s  combination  exemption  is  con¬ 
trolled  by  that  exemption  which  is  nar¬ 
rower  in  scope.  For  example,  if  part  of 
his  work  is  exempt  from  both  minimum 
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wage  and  overtime  compensation  under 
section  13(a)  (22)  and  the  rest  is  exempt 
only  from  the  overtime  pay  requirements 
(as  imder  section  7(c)  for  the  first  proc¬ 
essing,  canning  or  packing  of  perishable 
or  seasonal  fresh  fruits  or  vegetables), 
the  employee  is  exempt  that  week  from 
the  overtime  provisions,  but  not  from  the 
minimum  wage  requirements. 

Subpart  F — Employment  in  Ginning  of 
Cotton  for  Market  Exempted  From 
Minimum  Wage  and  Overtime  Pay 
Requirements  Under  Section  13(a) 
(18) 

Introductory 

§  780.500  Scope  and  significance  of  in¬ 
terpretative  bulletin. 

Subpart  A  of  this  Part  780  and  this 
Subpart  F  together  constitute  the  official 
interpretative  bulletin  of  the  Department 
of  Labor  with  respect  to  the  meaning  and 
application  of  section  13(a)  (18)  of  the 
Fair  Labor  Standards  Act  of  1938,  as 
amended.  This  section  provides  an  ex¬ 
emption  from  the  minimum  wage  and 
overtime  pay  provisions  of  the  Act  for 
employees  engaged  in  ginning  of  cotton 
for  market,  in  any  place  of  emplosnnent 
located  in  a  county  where  cotton  is  grown 
in  commercial  quantities.  As  appears 
more  fully  in  Subpart  A,  of  this  part  in¬ 
terpretations  in  this  bulletin  with  respect 
to  provisions  of  the  Act  discussed  are 
official*  interpretations  upon  which  reli¬ 
ance  may  be  placed  and  which  will  guide 
the  Secretary  of  Labor  and  the  Adminis¬ 
trator  in  the  performance  of  their  duties 
under  the  Act.  The  minimum  wage  and 
overtime  exemptions  provided  in  section 
13(a)  (6)  of  the  Act  for  employees  em¬ 
ployed  in  agriculture  and  in  section  13 
(a)  (10)  for  certain  related  employment 
within  the  “area  of  production”,  and  the 
overtime  exemptions  provided  for  cot¬ 
ton  ginning  by  section  7(c)  and  under 
section  7(b)  (3)  of  the  Act,  are  not  dis¬ 
cussed  in  this  subpart  except  in  their 
relation  to  section  13(a)  (18).  The 
meaning  and  application  of  these  other 
exemptions  are  fully  considered  ill  Sub¬ 
parts  B,  H,  and  J,  respectively,  of  this 
Part  780. 

§  780.501  Statutory  provisions. 

Section  13(a)  (18)  of  the  Fair  Labor 
Standards  Act  exempts  from  the  mini¬ 
mum  wage  requirements  of  section  6  and 
from  the  overtime  provisions  of  section  7: 

any  employee  engaged  in  ginning  of  cotton 
for  market,  in  any  place  of  employment  lo¬ 
cated  in  a  county  where  cotton  is  grown  in 
commercial  quantities. 

Section  13(a)  (18)  was  added  to  the  Act 
by  the  Fair  Labor  Standards  Amend¬ 
ments  of  1961,  which  at  the  same  time 
removed  ginning  from  the  operations 
named  in  section  13(a)  (10)  (which  pro¬ 
vides  a  minimum  wage  and  overtime 
exemption  for  individuals  engaged  in  the 
named  operations  if  they  are  employed 
within  the  “area  of  production”  de¬ 
fined  by  the  Secretary  of  Labor).'  Ac¬ 
cordingly,  since  September  3,  1961  the 
effective  date  of  the  1961  amendments, 
section  13(a)  (18)  and  not  section  13 
(a)  (10)  determines  whether  an  employee 
engaged  in'  ginning  CQtton  for  market  is 
exempt  from  the  minimum  wage  as  well 
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as  the  overtime  pay  provisions  of  the  Act. 
The  legislative  history  of  the  exemption 
indicates  that  it  was  the  intent  of  the 
amendments  to  relieve  cotton  ginners 
from  the  application  of  the  “area  of  pro¬ 
duction”  requirements  of  section  13(a) 
(10)  and  to  substitute  therefor  the  re¬ 
quirement  that  the  place  of  the  em¬ 
ployee’s  employment  be  in  a  county 
where  cotton  Is  grown  in  commercial 
quantities  (107  Cong.  Rec.  (daily  ed.)  p. 
5887). 

§  780.502  What  determines  application 
of  the  exemption. 

It  is  apparent  from  the  language  of 
section  13(a)  (18)  that  the  application  of 
this  exemption  depends  upon  the  nature 
and  purpose  of  the  work  performed  by 
the  individual  employee  for  whom  ex¬ 
emption  is  sought  and  on  the  location  of 
the  place  of  employment  where  the  work 
is  done.  It  does  not  depend  upon  the 
character  of  the  business  of  the  employer. 
A  determination  of  whether  an  employee 
is  exempt  therefore  requires  an  examina¬ 
tion  of  that  employee’s  duties.  Some 
employees  of  the  employer  may  be  ex¬ 
empt  while  others  may  not. 

§  780.503  Basic  conditions  of  exemp¬ 
tion. 

Under  section  13(a)  (18)  of  the  Act  all 
the  following  conditions  must  be  met  in 
order  for  the  exemption  to  apply  to  an 
employee: 

(a)  He  must  be  “engaged  in  ginning”. 

(b)  'The  commodity  ginned  must  be 
cotton. 

(c)  The  ginning  of  the  cotton  must  be 
“for  market”. 

(d)  The  place  of  employment  in  which 
this  work  is  done  must  be  “located  in  a 
county  where  cotton  is  grown  in  com¬ 
mercial  quantities.”  The  following  sec¬ 
tions  discuss  the  meaning  and  application 
of  these  requirements. 

Ginning  of  Cotton  for  Market 

§  780.504  “Ginning”  of  cotton. 

The  term  “ginning”  refers  to  opera¬ 
tions  performed  on  “seed  cotton”  to  sep¬ 
arate  the  seeds  from  the  spinnable  fibers. 
(Moore  v.  Farmer’s  Manufacturing  and 
Ginning  Co.,  51  Ariz.  378,  77  F.  2d  209; 
Frazier  v.  Stone,  171  Miss.  56,  156  So. 
596) .  “Seed  cotton”  is  cotton  in  its  nat¬ 
ural  state  (Burchfield  v.  Tanner,  142 
Tex.  404,  178  S.W.  2d  681,  683)  and  the 
ginning  to  which  section  13(a)  (18)  re¬ 
fers  is  the  “first  processing”  of  this  agri¬ 
cultural  commodity  (107  Cong.  Rec. 
(daily  ed.)  p.  5887) ,  which  converts  it 
into  the  marketable  product  commonly 
known  as  “lint  cotton”  (Mangan  v. 
State,  76  Ala.  60,  66)  by  removing  the 
seed  from  the  lint  and  then  pressing  and 
wrapping  the  lint  into  bales.  Ginning, 
as  used  in  the  exemption,  includes  re¬ 
ginning  and  rebaling  where  necessary, 
as  in  the  case  of  damaged  or  loose  cot¬ 
ton,  since  these  operations  are  performed 
In  the  same  way  and  for  the  same  pur¬ 
pose  as  the  original  ginning. 

§  780.505  Ginning  of  “cotlon”. 

Only  the  ginning  of  “cotton”  is  within 
the  exemption.  An  employee  engaged 
in  ginning  of  moss,  for  example,  would 
not  be  exempt.  The  reconditioning  of 


cotton  waste  resulting  from  spinning  or 
oil  mill  operations  is  not  included,  since 
such  waste  is  not  the  agricultural  com¬ 
modity  in  its  natural  state  for  whose 
first  processing  the  exemption  was  pro¬ 
vided.  (See  107  Cong.  Rec.  (daily  ed.) 
p.  5887.)  The  “cotton”,  “seed  cotton”, 
and  “lint  cotton”  ginned  by  ordinary 
gins  do  not  include  “linter”  or  “Grab- 
bot”  cotton,  obtained  by  reginning  cot¬ 
ton  seed  and  hard  locks  of  cotton  mixed 
with  hulls,  bolls,  and  other  substances 
which  could  not  be  removed  by  ordi¬ 
nary  ginning  (Mississippi  Levee  Com’rs 
V.  Refuge  Cotton  Oil  Co.,  91  Miss.  480, 
44  So.  828,  829) . 

§  780.506  Exempt  ginning  limited  to 
first  processing. 

As  indicated  in  §  780.504,  the  ginning 
for  which  the  exemption  is  intended  is 
the  first  processing  of  the  agricultural 
commodity,  cotton,  in  its  natural  form, 
into  lint  cotton  for  market.  It  does  not 
include  further  operations  which  may  be 
performed  on  the  cottonseed  or  the 
cotton  lint,  even  though  such  operations 
ai  e  performed  in  the  same  establishment 
where  the  ginning  is  done.  Delinting, 
which  is  the  removal  of  short  fibers  and 
fuzz  from  cottonseed,  is  not  exempt  under 
section  13(a)  (18).  It  is  not  first  proc¬ 
essing  of  the  seed  cotton;  rather,  it  is 
performed  on  cottonseed,  usually  in 
cottonseed  processing  establishments, 
and  even  if  regarded  as  ginning 
(Mitchell  V.  Burgess,  239  F.  2d  484)  it 
is  not  the  ginning  of  cotton  for  market 
contemplated  by  section  13(a>(18).  It 
may  come  within  the  overtime  exemption 
provided  in  section  7(c)  of  the  Act  for 
processing  cottonseed.  (See  Subpart  J 
of  this  Part  780.)  Compressing  of  cotton, 
which  is  the  pressing  of  bales  into  higher 
density  bales  than  those  which  come 
from  the  gin,  is  a  further  processing  of 
the  cotton  entirely  removed  from  gin¬ 
ning  (Peacock  v.  Lubbock  Compress  Co., 
252  F.  2d  892).  Employees  engaged  in 
compressing  may,  however,  be  subject  to 
exemption  from  minimum  wages  and 
overtime  pay  under  section  13(a)  (10) 
(Subpart  H  of  this  Part  780)  or  from 
overtime  pay  under  section  7(c)  (Sub¬ 
part  J  of  this  Part  780)  if  the  requisite 
conditions  of  the  particular  exemption 
are  met. 

§  780.507  Cotton  must  be  ginned  “for 
market”. 

As  noted  in  §  780.504,  it  is  ginning  of 
seed  cotton  which  converts  the  cotton  to 
marketable  form.  Section  13(a)  (18), 
however,  provides  an  exemption  only 
where  the  cotton  is  actually  ginned  “for 
market”.  The  ginning  of  cotton  for 
some  other  purpose  is  not  exempt  work. 
Cotton  is  not  ginned  “for  market”  if  it  is 
not  to  be  marketed  in  the  form  in  which 
the  ginning  operation  leaves  it.  Cotton 
is  not  ginned  “for  market”  if  it  is  being 
ginned  preliminary  to  further  processing 
operations  to  be  performed  on  the  cotton 
by  the  same  employer  before  marketing 
the  commodity  in  an  altered  form. 
(Compare  Mitchell  v.  Park  (D.  Minn.), 
14  WH  Cases  43,  36  Labor  Cases  65,  191; 
Bush  V.  Wilson  &  Co.,  157  Kans.  82, 138  P. 
2d  457;  Gaskin  v.  Clell  Coleman  &  Sons, 
2  WH  Cases  977.)  The  meaning  of  “for 
market”  as  used  in  section  13(a)  (18)  is 
not  different  from  its  meaning  in  section 


13(a)  (10),  where  it  was  applied  to 
ning  prior  to  the  1961  amendments  * 
discussion  of  the  term  “for  market*'  t 
used  in  section  13(a)  (10)  is  containwiS! 
Subpart  H  of  this  Part  780.  ^ 

Employees  “Engaged  in”  Ginnino 

§  780.508^  Who  may  qualify  for  iheex 
emption  generally. 


The  exemption  applies  to  “any  em 
ployee  engaged  in”  ginning  of  cotton 
This  means  that  the  exemption  mav 
apply  to  an  employee  so  engaged  no 
matter  by  whom  he  is  employed.  Em 
ployees  of  the  gin  operator,  of  an  inde¬ 
pendent  contractor,  or  of  a  farmer  may 
come  within  the  exemption  in  any  work¬ 
week  when  all  other  conditions  of  the 
exemption  are  met.  To  come  within  the 
exemption,  however,  an  employee’s  work 
must  be  an  integral  part  of  ginning  of 
cotton,  as  previously  describ^.  The 
courts  have  uniformly  held  that  exemp¬ 
tions  in  the  Act  must  be  construed 
strictly  to  carry  out  the  purpose  of  the 
Act.  (See  §  780.2,  in  Subpart  A  of  this 
Part  780.)  No  operation  in  which  an 
employee  engages  in  a  place  of  employ¬ 
ment  where  cotton  is  ginned  is  exempt 
unless  it  comes  within  the  meaning  of 
the  term  “ginning”. 

§  180.509  Employees  engaged  in  ex¬ 
empt  operations. 

Employees  engaged  in  actual  ginning 
operations,  as  described  in  §  780.504,  will 
come  within  the  exemption  if  all  oth» 
conditions  of  section  13(a)  (18)  are  met. 
These  include  the  ginners  and  ginners’ 
helpers,  pressmen,  and  any  others  whose 
work  is  so  directly  and  physically  con¬ 
nected  with  the  ginning  process  itself 
that  it  constitutes  an  integral  part  of  its 
actual  performance. 


§  780.510  Employees  not  “engaged  in” 
ginning. 

Since  an  employee  must  actually  be 
“engaged  in”  ginning  of  cotton  to  come 
within  the  exemption,  an  employee  en¬ 
gaged  in  other  tasks,  not  an  integral  part 
of  “ginning”  operations,  will  not  be 
exempt.  (See,  for  rule  that  only  the  em¬ 
ployees  performing  the  work  described 
in  the  exemption  are  exempt,  Mitchell 
V.  Stinson,  217  F.  2d  210;  Phillips  v. 
Meeker  Cooperative  Light  and  Power 
Ass’n.,  63  F.  Supp.  743,  affirmed  158  P. 

2d  698;  Jenkins  v.  Durkin,  208  F.  2d  941; 
Heaburg  v.  Independent  Oil  Mill,  Inc., 

46  F.  Supp.  751;  Abram  v.  San  Joaquin 
Cotton  Oil  Co.,  46  F.  Supp.  969.)  Ac¬ 
cordingly,  section  13(a)  (18)  does  not 
provide  any  exemption  for  office  em¬ 
ployees,  watchmen,  or  other  employees 
not  directly  and  physically  connected 
with  the  ginning  process  itself  who  are 
engaged  in  general  maintenance  work  or 
custodial  or  clerical  duties.  Similarly, 
no  employee  employed  in  a  cotton  ^ 
during  the  off-season  when  no  giiming 
is  being  perfonned  can  come  within  the 
exemption,  because  he  cannot  then  be 
engaged  in  ginning. 

“County  Where  Cotton  Is  Grown  in 
Commercial  Quantities” 

§  780.511  Exemption  as  dependent  upon 
place  of  employment  generally. 

Under  section  13(a)  (18),  if  the  em¬ 
ployee’s  work  meets  the  requirements 

-  i 
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for  exanption,  the  location  of  the  place 
of  employment  where  he  performs  it  will 
'determine  whether  the  exemption  is  ap- 
niicable.  This  location  is  required  to  be 
Si  a  county  where  cotton  is  grown  in 
commercial  quantities.  The  exemption 
will  apply,  however,  to  an  employee  who 
oerforms  such  work  in  “any”  place  of 
^ployment  in  such  a  county.  The  place 
of  employment  in  which  he  engages  in 
ginning  need  not  be  an 'establishment 
exclusively  or  even  principally  devoted 
to  such  operations;  nor  is  it  important 
whether  the  place  of  employment  is  on 
a  farm  or  in  a  town  or  city  in  such  a 
county,  or  whether  or  to  what  extent  the 
cotton  ’  ginned  there  comes  from  the 
county  in  which  the  ginning  is  done  or 
from  nearby  or  distant  sources.  It  is 
enough  if  the  place  of  employment  where 
the  employee  is  engaged  in  ginning  cot¬ 
ton  for  market  is  “located”  in  such  a 
county. 

§  780.512  “County”. 

As  used  in  the  section  13(a)  (18)  ex¬ 
emption,  the  term  “county”  refers  to  the 
political  subdivision  of  a  State  commonly 
known  as  such,  whether  or  not  such  a 
unit  bears  that  name  in  a  particular 
State.  It  would,  for  example,  refer  to 
the  political  subdivision  known  as  a 
"parish”  in  the  State  of  Louisiana.  A 
place  of  employment  would  not  be  located 
In  a  county,  within  the  meaning  of  the 
exemption,  if  it  were  located  in  a  city 
which,  in  the  particular  State,  was  not 
apart  of  any  county. 

§  780.513  “County  where  cotton  is 
grown”. 

For  the  exemption  to  apply,  the  em¬ 
ployee  must  be  ginning  cotton  in  a  place 
of  employment  in  a  coimty  where  cotton 
"is  grown”  in  the  described  quantities. 
It  is  the  cotton  grown,  not  the  cotton 
ginned  in  the  place  of  employment,  to 
which  the  quantity  test  is  applicable. 
The  quantities  of  cotton  ginned  in  the 
county  do  not  matter,  so  long  as  the 
requisite  quantities  are  grown  there. 

§  780.514  “Crown  In  commercial  quan¬ 
tities”. 

Cotton  must  be  “grown  in  commercial 
quantities”  in  the  county  where  the  place 
of  employment  is  located  if  an  employee 
ginning  cotton  in  such  place  is  to  be  ex- 
anpt  imder  section  13(a)  (18).  The 
term  “commercial  quantities”  is  not  de¬ 
fined  in  the  statute,  but  in  the  cotton - 
growing  areas  of  the  country  there 
should  be  little  question  in  most  in¬ 
stances  as  to  whether  commercial 
quantities  of  cotton  are  grown  in  the 
county  where  the  ginning  is  done.  If 
it  should  become  necessary  to  determine 
whether  commercial  quantities  are 
grown  in  a  particular  county,  it  would 
appear  appropriate  in  view  of  crop-year 
variations  to  consider  average  quantities 
produced  over  a  representative  period 
such  as  five  years.  On  the  question  of 
whether  the  quantities  grown  are  “com¬ 
mercial”  quantities,  the  trade  under¬ 
standing  of  what  are  “commercial” 
quantities  of  cotton  would  be  important. 
It  would  appear  appropriate  also  to 
measure  “commercial”  quantities  in 
marketable  lint  cotton  in  bales 
rather  than  by  acreages  or  amounts  of 


seed  cotton  grown,  since  seed  cotton  Is 
not  a  conunercially  marketable  product 
(Mangan  v.  State,  76  Ala.  60).  Also, 
production  of  a  commodity  in  “com¬ 
mercial”  quantities  generally  involves 
quantities  suflQicient  for  sale  with  a  rea¬ 
sonable  expectation  of  some  return  to 
the  producers  in  excess  of  costs  (Bianco 
V.  Hess  (Ariz.),  339  P.  2d  1038;  Nystel  v. 
Thomas  (Tex.  Civ.  App.)  42  S.W.  2d  168). 

Workweek  Application  of  Exemption 

§  780.515  Workweek  is  used  in  applying 
the  exemption. 

Once  the  growing  of  cotton  in  com¬ 
mercial  quantities  in  the  county  where 
the  employee’s  place  of  employment  is 
'  located  has  been  tested  by  a  period  ap¬ 
propriate  for  that  purpose  and  estab¬ 
lished,  the  imit  of  time  to  be  used  in 
determining  the  application  of  the  sec¬ 
tion  13(a)  (18)  exemption  to  an  em¬ 
ployee  is  the  workweek.  (See  Overnight 
Motor  Transportation  Co.  v.  Missel,  316 
U.S,  572;  McComb  v.  Puerto  Rico  To¬ 
bacco  Marketing  Co-op,  Ass’n.,  80  P. 
Supp.  953,  affirmed  181  F.  2d  697.)  A 
workweek  is  a  fixed  and  regularly  recur¬ 
ring  interval  of  7  consecutive  24-hour 
periods.  It  may  begin  at  any  hour  of 
any  day  set  by  the  employer  and  need 
not  coincide  with  the  calendar  week. 
Once  the  workweek  has  been  set  it  com¬ 
mences  each  succeeding  week  on  the 
same  day  and  at  the  same  hour.  Chang¬ 
ing  the  workweek  for  the  purpose  of 
escaping  the  requirements  of  the  Act  is 
not  permitted. 

§  780.516  Exclusive  engagement  in  ex¬ 
empt  work. 

An  employee  who  engages  exclusively 
in  a  workweek  in  work  which  is  exempt 
under  section  13(a)  (18)  is  exempt  from 
the  Act’s  minimum  wage  and  overtime 
pay  requirements  for  the  entire  week,  if 
he  is  so  engaged  in  a  place  of  employ¬ 
ment  located  in  a  county  where  cotton  is 
gi'own  in  commercial  quantities. 

§  780.517  Exempt  and  nonexempt 
work. 

Where  an  employee  in  the  same  work¬ 
week  is  engaged  in  ginning  of  cotton  for 
market  which  is  exempt  imder  section 
13(a)  (18)  if  engaged  in  for  the  entire 
workweek,  and  also  engages  in  work  to 
which  the  Act  applies  and  which  is  not 
exempt  under  this  or  any  other  section 
of  the  Act,  he  is  not  exempt  that  week. 
(See  McComb  v.  Puerto  Rico  Tobacco 
Marketing  Co-op.  Ass’n.,  80  F.  Supp.  953, 
affirmed  181  F.  2d  397;  Abram  v.  San 
Joaquin  Cotton  Oil  Co.,  46  F.  Supp.  969; 
McComb  V.  del  Valle,  80  F.  Supp.  945; 
Walling  V.  Peacock  Corp,,  58  F.  Supp. 
880;  Waialua  v.  Maneja,  77  F.  Supp. 
480.) 

§  780.518  Work  exempt  under  another 
section  of  the  Act. 

Where  an  employee  performs  work 
during  his  workweek,  some  of  which  is 
exempt  under  section  13(a)  (18)  and  the 
remainder  of  which  is  exempt  under  an¬ 
other  section  or  sections  of  the  Act,  the 
exemptions  may  be  combined.  If  the 
scope  of  the  exemptions  is  not  the  same, 
the  combination  exemption  applicable  to 
the  employee  is  controlled  by  the  ex¬ 
emption  which  is  more  limited  in  scope. 


For  example,  if  part  of  his  work  is  ex¬ 
empt  from  both  minimum  wage  and 
overtime  compensation  under  section  13 
(a)  (18)  and  the  rest  is  exempt  only 
from  the  overtime  pay  requirements,  as 
under  the  section  7(c)  exemption  for 
the  processing  of  cottonseed,  the  em¬ 
ployee  is  exempt  that  week  from  the 
overtime  provisions,  but  not  from  the 
minimum  wage  requirements. 

Subpart  G — Employment  by  Small 

Country  Elevators  Within  Area  of 

Production;  Exemption  From  Mini¬ 
mum  Wage*  and  Overtime  Pay  Re¬ 
quirements  Under  Section  13(a)(17) 
Introductory 

§  780.600  Scope  and  significance  of 
interpretative  bulletin. 

Subpart  A  of  this  Part  780  and  this 
subpart  together  constitute  the  official 
interpretative  bulletin  of  the  Depart¬ 
ment  of  Labor  with  respect  to  the  mean¬ 
ing  and  application  of  section  13(a)  <17) 
of  the  Fair  Labor  Standards  Act  of  1938, 
as  amended.  'This  section  provides  an 
exemption  from^the  minimum  wage  and 
overtime  pay  provisions  of  the  Act  for 
employees  employed  by  certain  country 
elevators  “within  the  area  of  produc¬ 
tion”,  as  defined  by  the  Secretary  of 
Labor.  As  appears  more  fully  in  Sub¬ 
part  A  of  this  part,  interpretations  in 
this  bulletin  with  respect  to  provisions 
of  the  Act  discussed  are  official  inter¬ 
pretations  upon  which  reliance  may  be 
placed  and  which  will  guide  the  Secre¬ 
tary  of  Labor  and  the  Administrator  in 
the  performance  of  their  duties  under 
the  Act.  The  general  exemptions  pro¬ 
vided  in  section  13(a)  (6)  of  the  Act  for 
employees  employed  In  apiculture  and 
in  section  13(a)  (10)  for  certain  related 
emplosunent  within  the  “area  of  pro¬ 
duction”,  and  the  partial  overtime  ^ex¬ 
emption  for  seasonal  industries  under 
section  7(b)  (3)  of  the  Act  are  not  dis¬ 
cussed  in  this  subpart  except  in  their 
relation  to  section  13(a)  (17).  The 
meaning  and  application  of  these  ex¬ 
emptions  are  discussed  in  Subparts  B, 
H,  and  J,  respectively,  of  this  Part  780. 

§  780.601  Statutory  provision. 

Section  13(a)  (17)  of  the  Fair  Labor 
Standards  Act,  effective  September  3, 
1961,  exempts  from  the  minimum  wage 
requirements  of  section  6  and  from  the 
overtime  provisions  of  section  7 : 

any  employee  employed  within  the  area  of 
production  (as  defined  by  the  Secretary)  by 
an  establishment  commonly  recognized  as 
a  coimtry  elevator,  including  such  an  estab¬ 
lishment  which  sells  products  and  services 
used  in  the  oi>eration  of  a  farm:  Provided, 
That  no  more  than  five  employees  are  em¬ 
ployed  in  the  establishment  in  such  opera¬ 
tions  •  •  • 

§  780.602  Wliat  determines  application 
of  the  exemption. 

'The  application  of  the  section  13(a) 
(17)  exemption  depends  on  the  employ¬ 
ment  of  the  employee  by  an  establish¬ 
ment  of  the  kind  described  in  the  sec¬ 
tion,  and  on  such  employment  “within 
the  area  of  production”  as  defined  by 
regulation.  In  any  workweek  when  an 
employee  is  employed  in  country  eleva¬ 
tor  activities  by  such  an  establishment 
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within  the  area  of  production,  the  mini¬ 
mum  wage  and  overtime  pay  require¬ 
ments  of  the  Act  will  not  apply  to  him. 

§  780.603  Basic  requirements  for  ex¬ 
emption. 

The  basic  requirements  for  exemption 
of  coimtry  elevator  employees  under  sec¬ 
tion  13(a)  (17)  of  the  Act  are  as  follows: 

(a)  The  employing  establishment 
must — 

(1)  Be  an  establishment  “commonly 
recognized  as  a  country  elevator”,  and 

(2)  Have  not  more  than  five  employees 
employed  in  its  operations  as  such;  and* 

(b)  The  employee  must — 

(1)  Be  “employed  by”  such  establish¬ 
ment,  and 

(2)  Be  employed  “within  the  area  of 
production”,  as  defined  by  the  Secretary 
of  Labor. 

All  the  requirements  must  be  met  in  or¬ 
der  for  the  exemption  to  apply  to  an 
employee  in  any  workweek.  The  re¬ 
quirements  in  section  13(a)  (17)  are  “ex¬ 
plicit  prerequisites  to  exemption”  and 
the  burden  of  showing  that  they  are 
satisfied  rests  upon  the  employer  who  as¬ 
serts  that  the  exemption  applies  (Arnold 
V.  Kanowsky,  361  U.S.  388).  In  accord¬ 
ance  with  the  general  rules  stated  in 
§  780.2  of  Subpart  A  of  this  Part  780, 
this  exemption  is  to  be  narrowly  con¬ 
strued  and  applied  only  to  those  estab¬ 
lishments  plainly  and  unmistakably 
within  its  terms  and  spirit.  The  require¬ 
ments  for  its  application  will  be  sep¬ 
arately  discussed  below. 

“Establishment  Commonly  Recognized 
AS  A  Country  Elevator” 

§  780.604  Dependence  of  exemption  on 
nature  of  employing  establishment. 

If  an  employee  is  to  be  exempt  under 
section  13(a)  (17),  he  must  be  employed 
by  an  “establishment”  which  is  “com¬ 
monly  recognized  as  a  country  elevator”. 
If  he  is  employed  by  such  an  establish¬ 
ment,  the  fact  that  it  may  be  part  of  a 
larger  enterprise  which  also  engages  in 
activities  that  are  not  recognized  as 
those  of  country  elevators  (see  Tobin  v. 
Flour  Mills,  185  F.  2d.  596)  would  not 
make  the  exemption  inapplicable. 

§  780.605  Meaning  of  ‘‘establishment'^. 

The  word  “establishment”  has  long 
been  interpreted  by  the  Department  of 
Labor  and  the  courts  to  mean  a  distinct 
physical  place  of  business  and  not  to 
include  all  the  places  of  business  which 
may  be  operated  by  an  organization 
(Phillips  V.  WalUng,  334  U.S.  490; 
Mitchell  V.  Bekins  Van  and  Storage  Co., 
352  U.S.  1027).  Thus,  in  the  case  of  a 
business  organization  which  operates  a 
number  of  country  elevators  (see  Tobin 
V.  Flour  Mills,  185  F.  2d  596) ,  each  indi¬ 
vidual  elevator  or  other  place  of  business 
would  constitute  an  establishment, 
within  the  meaning  of  the  Act.  Country 
elevators  are  usually  one -unit  places  of 
business  with,  in  some  cases,  an  adjoin¬ 
ing  fiat  warehouse.  No  probl^  exists  of 
determining  what  is  the  estabnshment  in 
such  cases.  However,  where  separate  fa¬ 
cilities  are  used  by  a  country  elevator,  a 
determination  must  be  made,  based  on 
their  proximity  to  the  elevator  and  their 


relationship  to  its  operations,  on  whether 
the  facilities  and  the  elevator  are  one 
or  more  than  one  establishment.  If 
there  are  more  than  one,  it  must  be  de¬ 
termined  by  which  establishment  the 
employee  is  employed  and  whether  that 
establishment  meets  the  requirements 
of  section  13(a)  (17)  before  the  applica¬ 
tion  of  the  exemption  to  the  employee 
can  be  ascertained  (compare  Mitchell 
V.  Cammill,  245  F.  2d  207 ;  Remington  v. 
Shaw  (W.D.  Mich.),  2  WH  Cases  262.) 

§  780.606  Recognition  of  character  of 
establishment. 

A  further  requirement  for  exemption 
is  that  the  establishment  must  be  “com¬ 
monly  recognized”  as  a  country  elevator. 
The  word  “commonly”  means  ordinarily 
or  generally  and  the  term  “recognized” 
means  known.  An  elevator  should  be* 
generally  known  by  the  public  as  a  coun¬ 
try  elevator.  This  requirement  imposes, 
on  the  establishment  for  whose  em¬ 
ployees  exemption  is  sought,  the  obli¬ 
gation  to  demonstrate  that  it  engages 
in  the  type  of  work  and  has  the  attri¬ 
butes  which  will  cause  the  general  pub¬ 
lic  to  know  it  as  a  country  elevator. 
The  recognition  which  the  statute  re¬ 
quires  must  be  shown  to  exist  if  the  em¬ 
ployer  seeks  to  take  the  benefit  of  the 
exemption  (see  Arnold  v.  Kanowsky,  361 
U.S.  388,  395). 

§  780.607  Es»tablisliments  “commonly 
recognized”  as  country  elevators. 

In  determining  whether  a  particular 
establishment  is  one  that  is  “commonly 
recognized”  as  a  country  elevator — and 
this  must  be  true  of  the  particular  es¬ 
tablishment  if  the  exemption  is  to  ap¬ 
ply — it  should  be  kept  in  mind  that  the 
intent  of  section  13(a)  (17)  is  to  “exempt 
country  elevators  that  market  farm 
products,  mostly  grain,  for  farmers”  ( 107 
Cong.  Rec.  (daily  ed.)  P.  5883).  It  is 
also  appropriate  to  consider  the  char¬ 
acteristics  and  functions  w'hich  the 
courts  and  government  agencies  have 
recognized  as  those  of  “country  eleva¬ 
tors”  and  the  distinctions  which  have 
been  recognized  betw’een  country  ele¬ 
vators  and  other  types  of  establishments. 
For  example,  in  proceedings  to  deter¬ 
mine  industries  of  a  seasonal  nature  un¬ 
der  section  7(b)(3)  of  the  Act  and  Part 
526  of  the  regulations  in  this  chapter, 
“country”  grain  elevators,  public  ter¬ 
minal  and  sub-terminal  grain  elevators, 
wheat  flour  mill  elevators,  non-elevator 
type  bulk  grain  storing  establishments, 
and  “flat  warehouses”  in  which  grain  is 
stored  in  sacks,  have  been  recognized 
as  distinct  types  of  establishments  en¬ 
gaged  in  grain  storage.  (See  24  F.R. 
2584;  3581.)  As  the  legislative  history 
of  the  exemption  cited  above  makes 
clear,  coimtry  elevators  handle  “mostly 
grain”.  The  courts  have  recognized  that 
the  terms  “country  elevator”  and  “coun¬ 
try  grain  elevator”  are  interchangeable 
(the  term  “country  house”  has  also  been 
recognized  as  synonymous),  and  that 
there  are  significant  differences  between 
country  elevators  and  other  types  of  es¬ 
tablishments  engaged  in  grain  storage 
(see  Tobin  v.  Flour  Mills,  185  F.  2d  596; 
Mitchell  V.  Sampson  Const,  Co.  (D.  Kan.) 
14  WH  Cases  269) . 


§  780.608  A  country  elevator  ie  located 
near  and  serves  farmers. 

Coimtry  elevators,  as  commonly  recoK 
nized,  are  typically  located  along 
roads  in  small  towns  or  rural  areas  new 
grain  farmers,  and  have  facilities  esoe 
cially.  designed  for  receiving  bulk  gra^ 
by  wagon  or  truck  from  farms,  elevating 
it  to  storage  bins,  and  direct  loading^ 
the  grain  in  its  natural  state  into  rail- 
road  boxcars.  The  principal  function  of 
such  elevators  is  to  provide  a  point  of  ' 
initial  concentration  for  grain  grown  in 
their  local  area  and  to  handle,  store  for 
limited  periods,  and  load  out  such  grain 
for  movement  in  carload  lots  by  rail 
from  the  producing  area  to  its  ultimate 
destination.  They  also  perform  a  trans- 
port  function  in  facilitating  the  even  and 
orderly  movement  of  grain  over  the  in¬ 
terstate  network  of  railroads  from  the 
producing  areas  to  terminal  elevators 
markets,  mills,  processors,  consumers 
and  to  seaboard  ports  for  export.  The 
country  elevator  is  typically  the  farm¬ 
er’s  market  for  his  grain  or  the  point  at 
which  his  grain  is  delivered  to  carriers 
for  transportation  to  market.  The  ele¬ 
vator  may  purchase  the  grain  from  the 
farm  or  store  and  handle  it  for  him,  and 
it  may  also  store  and  handle  substantial 
quantities  of  grain  owmed  by  or  pledged 
to  the  government  under  a  price-support 
program.  Country  elevators  customarily 
receive,  weigh,  test,  grade,  clean,  mix, 
dry  fumigate,  store,  and  load  out  grain 
in  its  natural  state,  and  provide  certain 
incidental  services  and  supplies  to  fann¬ 
ers  in  the  locality.  The  foregoing  at¬ 
tributes  of  country  elevators  have  been 
recognized  by  the  courts.  See,  for  ex¬ 
ample,  Mitchell  V.  Sampson  Const.  Co.  I 
(D.  Kan.)  14  WH  Cases  269;  Tobin  v. 
Flour  Mills,  185  F.  2d  596;  Holt  v.  j 
Barnesville  Elevator  Co.,  145  P,  2d  250; 
Remington  v.  Shaw  (W.D.  Mich),  2  WH 
Cases  262. 

§  780.609  Size  and  equipment  of  • 
country  elevator. 

Typically,  the  establishments  com¬ 
monly  recognized  as  country  elevators 
are  small.  Most  of  the  establishments 
intended  to  come  within  the  exemption 
have  only  one  or  two  employees  (107 
Cong.  Rec.  (daily  ed.)  p.  5883) ,  although 
some  country  elevators  have  a  larger 
number.  (See  Holt  v.  Barnesville  Eleva¬ 
tor  Co.,  145  F.  2d  250.)  Establishments 
with  more  than  five  employees  are  not 
within  the  exemption.  (See  §  780.612.) 
The  storage  capacity  of  a  country  eleva¬ 
tor  may  be  as  small  as  6,000  bushels 
(see  Tobin  v.  Flour  Mills,  185  F.  2d  596) 
and  will  generally  range  from  15,000  to 
50,000  bushels.  As  indicated  in  §  780.608, 
country  elevators  are  equipped  to  receive 
grain  in  wagons  or  trucks  from  farmers 
and  to  load  it  in  railroad  boxcars.  The 
facilities  typically  include  scales  for 
weighing  the  farm  vehicles  loaded  with 
grain,  grain  bins,  cleaning  and  mixing 
machinery,  driers  for  pre-storage  drying 
of  grain  and  endless  conveyor  belts  or 
chain  scoops  to  carry  grain  from  the 
ground  to  the  top  of  the  elevator.  The 
facilities  for  receiving  grain  in  truck- 
loads  or  wagon  loads  from  far®" 
ers  and  the  limited  storage  capacity, 
together  with  location  of  the  ele- 
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in  or  near  the  grain -produc- 
«  ffwea  serve  to  distinguish  country 
waters’ from  terminal  or  subterminal 
® wators,  to  which  the  exemption  is  not 
**^licable.  The  latter  are  located  at 
or  interior  market  points,  re- 
Sve  grain  in  carload  lots,  and  receive 
toe  bulk  of  their  grain  from  country 
^vators.  Although  some  may  receive 
^in  from  farms  in  the  immediate  area, 
Sr are  not  typically  equipped  to're- 
^ve  grain  except  by  rail.  (See  Tobin  v. 
Wour  Mills,  supra;  Mitchell  v.  Sampson 
Snst.  Co.  (DJian.)  14  WH  Cases  269.) 

It  is  the  facilities  of  a  country  elevator 
for  the  elevation  of  bulk  grain  and  the 
(jjjcharge  of-  such  grain  into  rail  cars 
that  make  it  an  “elevator”  and  distin- 
it  from  warehouses  that  perform 
^lar  functions  in  the  flat  warehousing, 
storage  and  marketing  for  farmers  of 
grain  in  sacks.  Such  warehouses  are  not 
“devators”  and  therefore  do  not  come 
within  the  section  13(a)  (17)  exemption: 

§780.610  A  country  elevator  may  sell 
products  and  services  to  farmers. 

Section  13(a)  (17)  expressly  provides 
that  an  establishment  commonly  recog¬ 
nized  as  a  country  elevator,  within  the 
meaning  of  the  exemption,  includes 
"such  an  establishment  which  sells  prod¬ 
ucts  and  services  used  in  the  operation 
of  a  farm”.  This  language  makes  it 
piftin  that  if  the  establishment  is  “such 
an  establishment”,  that  is,  if  its  func¬ 
tions  and  attributes  are  such  that  it  is 
“commonly  recognized  as  a  country  ele¬ 
vator”  but  not  otherwise,  exemption  of 
Its  employees  under  this  section  will  not 
be  lost  solely  by  reason  of  the  fact  that 
it  sells  products  and  services  used  in  the 
operation  of  a  farm.  Establishments 
commonly  recognized  as  country  eleva¬ 
tors,  especially  the  smaller  ones,  not  only 
engage  in  the  storing  of  grain  but  also 
conduct  various  merchandising  or  “side¬ 
line”  operations  as  well.  (See  Findings 
and  Determination  of  the  Presiding 
Officer  (in  proceedings  for  determination 
of  industries  of  a  seasonal  nature  under 
section  7(b)  (3)  of  the  Act  and  Part  526 
of  the  regulations  in  this  chapter). 
Wage  and  Hour  Division  Release  G-143, 
April  14,  1941,  p.  4.)  They  may  distri¬ 
bute  feed  grains  to  feeders  and  other 
farmers,  sell  fuels  for  farm  use,  sell  and 
treat  seeds,  and  sell  other  farm  supplies 
such  as  fertilizers,  farm  chemicals, 
mixed  concentrates,  twine,  lumber,  and 
farm  hardware  supplies  and  machinery. 
(See  Tobin  v.  Flour  Mills,  185  F.  2d  596; 
Holt  V.  Barnesville  Elevator  Co.,  145  F. 
2d  250) .  Services  performed  for  farmers 
by  country  elevators  may  include  grind¬ 
ing  of  feeds,  cleaning  and  fumigating 
seeds,  supplying  bottled  gas,  and  gas¬ 
oline  station  services.  As  conducted  by 
establishments  commonly  recognized  as 
country  elevators,  the  selling  of  goods 
and  SCTvices  used  in  the  operation  of  a 
farm  is  a  minor  and  incidental  secondary 
activity  and  not  a  main  business  of  the 
elevator  (see  Tobin  v.  Flour  Mills, 
supra;  Holt  v.  Barnesville  Elevator  Co., 
supra) . 

§780.611  Exemption  of  mixed  business 
applies  only  to  country  elevators. 

The  language  of  section  13(a)  (17) 
permitting  application  of  the  exemption 
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to  country  elevators  selling  products  and 
services  used  in  the  operation  of  a  farm 
does  not  extend  the  exemption  to  an 
establishment  selling  products  and  serv¬ 
ices  to  farmers  merely  because  of  the 
fact  that  it  is  also  equipped  to  provide 
elevator  services  to  its  customers.  The 
exemption  will  not  apply  if  the  extent 
of  its  business  of  making  sales  to  farmers 
is  such  that  the  establishment  is  not 
commonly  known  as  a  “country  eleva¬ 
tor”  or  is  commonly  recognized  as  an 
establishment  of  a  different  kind.  As 
the  legislative  history  of  the  exemption 
indicates,  its  purpose  is  limited  to  ex¬ 
empting  coimtry  elevators  that  market 
farm  products,  mostly  grain,  for  farmers 
who  are  working  long  workweeks  and 
need  to  have  the  elevator  facilities  open 
and  available  for  disposal  of  their  crops 
during  the  same  hours  that  are  worked 
by  the  farmers.  (See  107  Cong.  Rec. 
(daily  ed.)  p.  5883.)  The  reason  for  the 
exemption  does  not  justify  its  application 
to  employees  selling  products  and  serv¬ 
ices  to  farmers  otherwise  than  as  an 
incidental  and  subordinate  part  of  the 
business  of  a  country  elevator  as  com¬ 
monly  recognized.  An  establishment 
making  such  sales  must  be  “such  an 
establishment”  to  come  within  this  ex¬ 
emption.  An  employer  may,  however, 
be  engaged  in  the  business  of  making 
sales  of  goods  and  services  to  farmers  in 
an  establishment  separate  from  the  one 
in  which  he  provides  the  recognized 
coimtry  elevator  services.  In  such  event, 
the  exemption  of  employees  who  work 
in  both  establishments  may  depend  on 
whether  the  work  in  the  sales  establish¬ 
ment  comes  within  another  exemption 
provided  by  the  Act.  (See  Remington 
V.  Shaw  (W.D.  Mich.),  2  WH  Cases  262, 
and  infra,  §  780.624). 

Employment  of  “No  More  Than  Five 
Employees” 

§  780.612  Limitation  of  exemption  to 
establishments  with  five  or  fewer 
employees. 

If  the  operations  of  an  establishment 
are  such  that  it  is  commonly  recognized 
as  a  country  elevator,  its  employees  may 
come  within  the  section  13(a)  (17)  ex¬ 
emption  provided  that  “no  more  than 
five  employees  are  employed  in  the  es¬ 
tablishment  in  such  operations”.  The 
exemption  is  intended,  as  explained  by  its 
sponsor,  to  “affect  only  institutions  that 
have  five  employees  or  less”  (107  Cong. 
Rec.  (daily  ed.)  p.  5883).  Since  the  Act 
is  applied  on  a  workweek  basis,  a  country 
elevator  is  not  an  exempt  place  of  work 
in  any  workweek  in  which  more  than 
five  employees  are  employed  in  its 
operations. 

§  780.613  Determining  the  number  of 
employees  generally. 

The  number  of  employees  1-eferred  to 
in  section  13(a)  (17)  is  the  number  “em¬ 
ployed  in  the  establishment  in  such 
operations”.  The  determination  of  the 
number  of  employees  so  employed  in¬ 
volves  a  consideration  of  the  meaning  of 
employment  “in  the  establishment”  and 
“in  such  operations”  in  relation  to  ea<5h 
other.  If,  in  any  workweek,  an  employee 
is  “employed  in  the  establishment  in  such 
operations”  for  more  than  a  negligible 


period  of  time,  he  should  be  counted  in 
determining  whether,  in  that  workweek, 
more  than  five  employees  were  so  em¬ 
ployed.  An  employee  so  employed  must 
be  counted  for  this  purpose  regardless 
of  whether  he  would,  apart  from  this 
exemption,  be  within  the  coverage  of  the 
Act.  Also,  as  noted  in  the  following  dis¬ 
cussion,  the  employees  to  be  counted  are 
not  necessarily  limited  to  employees  di¬ 
rectly  employed  by  the  country  elevator 
but  may  include  employees  directly  em¬ 
ployed  by  others  who  are  engaged  in 
performing  operations  of  the  elevator 
establishment. 

§  7C0.614  Employees  employed  “in  such 
operations'’  to  be  counted. 

(a)  The  five-employee  limitation  on 
the  exemption  for  country  elevators  re¬ 
lates  to  the  number  of  employees  em¬ 
ployed  in  the  establishment  “in  such 
operations”.  This  means  that  the  em¬ 
ployees  to  be  counted  include  those  em¬ 
ployed  in,  and  do  not  include  any  a^o 
are  not  employed  in,  the  operations  of 
the  establishment  commonly  recognized 
as  a  country  elevator,  including  the  op¬ 
erations  of  such  an  establishment  in 
selling  products  and  services  used  in  the 
operation  of  a  farm,  as  previously 
explained. 

(b)  In  some  circumstances,  ah  em¬ 
ployee  employed  in  an  establishment 
commonly  recognized  as  a  country  eleva¬ 
tor  may,  during  his  workweek,  be  em¬ 
ployed  in  work  which  is  not  part  of  the 
operations  of  the  elevator  establishment. 
This  would  be  true,  for  example,  in  the 
case  of  an  employee  who  spends  his  en¬ 
tire  workweek  in  the  construction  of  an 
overflow  warehouse  for  the  elevator. 
Such  an  employee  would  not  be  counted 
in  that  workweek  because  constructing 
a  warehouse  is  not  part  of  the  operations 
of  the  country  elevator  but  is  an  entirely 
distinct  activity. 

(c)  Employees  employed  by  the  same 
employer  in  a  separate  establishment  in 
which  he  is  engaged  in  a  different  busi¬ 
ness,  and  not  employed  in  the  operations 
of  the  elevator  establishment,  would  not 
be  counted. 

(d)  Employees  not  employed  by  the 
elevator  establishment  who  come  there 
sporadically,  occasionally,  or  casually  in 
the  course  of  their  duties  for  other  em¬ 
ployers  are  not  employed  in  the  opera¬ 
tions  of  the  establishment  commonly 
recognized  as  a  country  elevator  and 
would  not  be  counted  in  determining 
whether  the  five-employee  limitation  is 
exceeded  in  any  workweek.  Examples 
of  such  employees  are  employees  of  a 
restaurant  who  bring  food  and  beverages 
to  the  elevator  employees,  and  employees 
of  other  employers  who  make  deliveries 
to  the  establishment. 

§  780.615  Counting  employees  “em¬ 
ployed  in  tbe  establishment". 

(a)  Employees  employed  “in  the  estab¬ 
lishment”,  if  employed  “in  such  opera¬ 
tions”  as  previously  explained,  are  to  be 
counted  in  determining  whether  the  five- 
employee  limitation  on  the  exemption  is 
exceeded. 

(b)  Employees  employed  “in”  the  es¬ 
tablishment  clearly  include  all  employees 
engaged,  other  than  casually  or  sporadi¬ 
cally,  in  performing  any  duties  of  their 
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employment  there,  regardless  of  whether 
they  are  direct  employees  of  the  country 
elevator  establishment  or  are  employees 
of  a  farmer,  independent  contractor,  or 
other  person  who  are  suffered  or  per¬ 
mitted  to  work  (see  Act,  section  3(g)) 
in  the  establishment.  However,  trades¬ 
men,  such  as  dealers  and  their  salesmen, 
for  example,  are  not  employed  in  the 
elevator  simply  because  they  visit  the 
establishment  to  do  business  there. 
Neither  are  workers  who  deliver,  on  be¬ 
half  of  their  employers,  goods  used  in  the 
sideline  business  of  the  establishment 
to  be  considered  employed  in  the 
elevator. 

(c)  The  use  of  the  language  “em¬ 
ployed  in”  rather  than  “engaged  in” 
makes  it  plain  also  that  the  employees 
to  be  counted  include  all  those  employed 
by  the  establishment  in  its  operations 
without  regard  to  whether  they  are  en¬ 
gaged  in  the  establishment  or  away  from 
it  in  performing  their  duties.  This  has 
been  the  consistent  interpretation  of 
similar  language  in  other  sections  of  the 
Act. 

Employees  “Employed  *  *  *  by”  the 

Country  Elevator  Establishment 

§  780.616  Exemption  of  employees  “em¬ 
ployed  *  *  ♦  by”  the  establishment. 

If  the  establishment  is  a  country  eleva¬ 
tor  establishment  qualified  for  exemp¬ 
tion  as  previously  explained,  and  if  the 
“area  of  production”  requirement  is  met 
(see  §  780.620) ,  any  employee  “employed 

♦  *  ♦  by”  such  establishment  will  come 
within  the  section  13(a)  (17)  exemption. 
This  will  bring  .within  the  exemption 
employees  who  are  engaged  in  duties  per¬ 
formed  away  from  the  establishment  as 
well  as  those  whose  duties  are  per¬ 
formed  in  the  establishment  itself,  so 
long  as  such  employees  are  “employed 

*  *  ♦  by”  the  country  elevator  estab¬ 
lishment  within  the  meaning  of  the  Act. 
The  employees  employed  “by”  the  estab¬ 
lishment,  who  may  come  within  the 
exemption  if  the  other  requirements  are 
met,  are  not  necessarily  identical  v/ith 
the  employees  employed  “in  the  estab¬ 
lishment  in  such  operations”  who  must 
be  counted  for  purposes  of  the  five- 
employee  limitation  since  some  of  the 
latter  employees  may  be  employed  by 
another  employer.  (See  §§  780.612- 
780.615.) 

§  780.617  Determining  whether  there  is 
employment  “by”  the  establishment. 

(a)  No  single  test  will  determine 
whether  a  worker  is  in  fact  employed 
“by”  a  country^  elevator  establishment. 
This  question  must  be  decided  on  the 
basis  of  the  total  situation  (Rutherford 
Food  Corp.  V.  McComb,  331  U.S.  722; 
U.S.  V.  Silk.  331  U.S.  704).  Clearly,  an 
employee  is  so  employed  where  he  is 
hired  by  the  elevator,  engages  in  its  work, 
is  paid  by  the  elevator  and  is  under  its 
supervision  and  control. 

(b)  “Employed  by”  requires  that  there 
be  an  employer-employee  relationship 
between  the  worker  and  the  employer 
engaged  in  operating  the  elevator.  The 
fact,  however,  that  the  employer  carries 
an  employee  on  the  payroll  of  the  coun¬ 
try  elevator  establishment  which  quali¬ 
fies  for  exemption  does  not  automatically 
extend  the  exemption  to  that  employee. 


In  order  to  be  exempt  an  employee  must 
actually  be  “employed  by”  the  exempt 
establishment.  This  means  that  whether 
the  employee  is  performing  his  duties 
inside  or  outside  the  establishment,  he 
must  be  employed  in  the  work  of  the 
exempt  establishment  itself  in  activities 
within  the  scope  of  its  exempt  business 
in  order  to  meet  the  requirement  of 
actual  employment  “by”  the  establish¬ 
ment  (see  Walling  v.  Connecticut  Co., 
154  P.  2d  552). 

(c)  In  the  case  of  employers  who  op¬ 
erate  multi-unit  enterprises  and  con¬ 
duct  business  operations  in  more  than 
one  establishment  (see  Tobin  v.- Flour 
Mills,  185  F.  2d  596;  Remington  v.  Shaw 
(W.  D.  Mich.)  2  WH  Cases  262),  there 
will  be  employees  of  the  employer  who 
perform  central  office  or  central  ware¬ 
housing  activities  for  the  enterprise  or 
for  more  than  one  establishment,  and 
therejnay  be  other  employees  who  spend 
time  in  the  various  establishments  of  the 
enterprise  performing  duties  for  the 
enterprise  rather  than  for  the  particular 
establishment  in  which  they  are  working 
at  the  time.  Such  employees  are  em¬ 
ployed  by  the  enterprise  and  not  by  any 
particular  establishment  of  the  employer 
(Mitchell  V.  Miller  Drugs,  255  F.  2d  574; 
Mitchell  V.  Kroger  Co.,  248  F.  2d  935). 
Accordingly,  so  long  as  they  perform 
such  functions  for  the  enterprise  they 
would  not  be  exempt  as  employees  em¬ 
ployed  by  a  country  elevator  establish¬ 
ment  operated  as  part  of  such  an  enter¬ 
prise,  even  while  stationed  in  it  or  placed 
on  its  payroll. 

§  780.618  Employees  who  may  be  ex¬ 
empt. 

Employees  employed  “by”  a  country 
elevator  establishment  which  qualifies 
for  exemption  will  be  exempt,  if  the 
“area  of  production”  requirement  is  met, 
while  they  are  engaged  in  any  of  the  cus¬ 
tomary  operations  of  the  establishment 
w'hich  is  commonly  recognized  as  a  coun¬ 
try  elevator.  Included  among  such  em¬ 
ployees  are  those  who  are  engaged  in 
selling  the  elevator’s  goods  or  services, 
keeping  its  books,  receiving,  handling, 
and  loading  out  grain,  grinding  and  mix¬ 
ing  feed  or  treating  seed  for  farmers, 
performing  ordinary  maintenance  and 
repair  of  the  premises  and  equipment 
or  engaging  in  any  othe^  work  of  the 
establishment  which  is  commonly  recog¬ 
nized  as  part  of  its  operations  as  a  coun¬ 
try  elevator.  An  employee  employed 
by  such  an  elevator  is  not  restricted  to 
performing  his  work  inside  the  estab¬ 
lishment.  He  may  also  engage  in  his 
exempt  duties  away  from  the  elevator. 
For  example,  a  salesman  who  visits 
farmers  on  their  farms  to  discuss  the 
storage  of  their  grain  in  the  elevator  is 
performing  exempt  work  while  on  such 
visits.  It  is  sufficient  that  an  employee 
employed  by  an  elevator  is,  while  work¬ 
ing  away  from  the  establishment,  doing 
the  exempt  work  of  the  elevator.  If  the 
establishment  is  engaged  only  in  activi¬ 
ties  commonly  recognized  as  those  of  a 
country  elevator  and  none  of  its  em¬ 
ployees  engage  in  any  other  activities, 
all  the  employees  employed  by  the 
country  elevator  will  come  within  the 
exemption  if  no  more  than  five  employees 
are  employed  in  the  establishment  in 
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such  operations  and  if  the  “area 
production”  requirement  is  met.  * 


§  780.619  Employees  not  einDln..j 
“by”  tbe  elevator  establUhmem.  ^ 


Since  the  exemption  depends  on  em 
ployment  “by”  an  establishment  qim' 
fied  for  exemption  rather  than  simplj^j 
work  of  the  employee,  employees  who  arl 
not  employed  by  the  country  elevator 
not  exempt.  This  is  so  even  thouS 
they  work  in  the  establishment  andi^ 
gage  in  duties  which  are  part  of  the 
services  which  are  commonly  recognized 
as  those  of  a  country  elevator.  Since 
they  are  not  employed  by  the  elev^ 
employees  of  independent  contractors 
farmers,  and  others  who  work  in  or  for 
the  elevator  are  not  exempt  under  sec¬ 
tion  13(a)  (17)  simply  because  they  work 
in  or  for  the  elevator  (see  Walling  v 
Friend,  156  F.  2d  429;  Mitchell  v.  Kro¬ 
ger,  248  F.  2d  935;  Durkin  v.  Joyce 
Agency,  110  F.  Supp.  918,  afiarmed  sub 
nom.  Mitchell  v.  Joyce  Agency,  348 
U.S.  945).  Thus  an  employee  of  an 
independent  contractor  who  works  in¬ 
side  the  elevator  in  drying  grain  for  the 
elevator  is  not  exempt  under  this  section. 


Employment  “Within  the  Area  of 
Production” 


§  780.620  “Area  of  production”  «. 
quirenient  of  exemption. 


In  addition  to  the  requirements  for 
exemption  previously  discussed,  section 
13(a)  (17)  requires  that  the  employee 
employed  by  an  establishment  commonly 
recognized  as  a  country  elevator  be  "em¬ 
ployed  within  the  area  of  production  (as 
defined  by  the  Secretary)”.  This  is  a 
requirement  similar  to  that  contained  in 
certain  other  exemptions  in  the  Act 
(see  Subparts  H  and  J  of  this  Part  780). 
Regulations,  defining  employment  within 
the  “area  of  production”  for  purposes  of 
section  13(a)  (17)  are,  together  with  the 
regulations  defining  the  term  as  used  in 
other  exemptions,  contained  in  Part  536 
of  this  chapter.  All  the  requirements 
of  the  applicable  regulations  must  be  met 
in  order  for  the  exemption  to  apply. 
Under  the  regulations,  an  employee  is 
considered  to  be  employed  witoin  “the 
area  of  production”  within  the’ meaning 
of  section  13(a)  (17)  if  the  country  ele¬ 
vator  establishment  by  which  he  is  em¬ 
ployed  is  located  in  the  “open  country 
or  a  rural  community”,  as  defined  in  t^e 
regulations,  and  receives  95  per  cent  er 
more  of  the  agricultural  commodities 
handled  through  its  elevator  services 
from  normal  rural  sources  of  supply 
within  specified  distances  from  the 
country  elevator.  A  definition  of  “area 
of  production”  in  terms  of  such  criteria 
has  been  upheld  by  the  United  States 
Supreme  Court  in  Mitchell  v.  Budd,  350 
U.S.  473.  Reference  should  be  made  to 
Part  536  of  this  chapter  for  the  precise 
requirements  of  the  definition.  However, 
it  is  appropriate  to  point  out  here  that 
nothing  in  the  definition  places  limits 
on  the  distance  from  which  commodities 
come  to  the  elevator  for  purposes  other 
than  the  storage  or  marketing  of  farm 
products.  The  commodities  95  per  cent 
of  which  are  required  by  the  definition  to 
come  from  specified  distances  are  those 
agricultural  commodities  received  by  the 
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jpvator  with  respect  to  which  it  per- 
SSms  the  primary  concentration,  stor- 
marketing  functions  of  a  coun- 
fn/  ’elevator  as  previously  explained  (see 
S780  608).  This  is  consistent  with  the 
Linhasis  given,  in  the  legislative  history, 
country  elevator’s  function  of 
marketing  farm  products,  mostly  grain, 
fSTfanners  (see  107  Cong.  Rec.  (daily 
*T)  n  5883).  Commodities  brought  or 
Spped  to  a  country  elevator  establish- 
not  for  storage  or  for  market  but 
in  connection  with  its  secondary,  inci¬ 
dental,  or  side-line  functions  of  selling 
products  and  services  used  in  the  opera¬ 
tion  of  a  farm  (see  §  780.610)  are  not 
required  to  be  counted  in  determining 
whether  95  per  cent  of  the  agricultural 
commodities  handled  come  from  rural 
sources  of  supply  within  the  specified 
distances. 

Workweek  Application  of  Exemption 

§780.621  Employment  in  the  particu- 

'  lar  workweek  as  test  of  exemption. 

The  period  for  determining  whether 
the  ‘‘area  of  production”  requirement  of 
section  13(a)  (17)  is  met  is  prescribed  in 
the  regulations  in  Part  536  of  this  chap- 
tff.  Whether  or  not  an  establishment 
is  one  commonly  recognized  as  a  country 
elevator  must  be  tested  by  general  func¬ 
tions  and  attributes  over  a  represent¬ 
ative  period  of  time,  as  previously 
explained,  and  requires  re-examination 
for  exemption  purposes  only  if  these 
change.  But  insofar  as  the  exemption 
depends  for  its  application  on  the  em¬ 
ployment  of  employees,  it  applies  on  a 
wortcweek  basis.  An  employee  employed 
by  the  establishment  is  not  exempt  in 
any  workweek  when  more  than  five  em¬ 
ployees  ‘‘are  employed  in  the  establish¬ 
ment  in  such  operations”,  as  previously 
omlained  (see  §§  780.612-780.615).  Nor 
is  any  employee  within  the  exemption 
in  a  workweek  when  he  is  not  employed 
“by”  the  establishment  within  the  mean- 
log  of  section  13(a)  (17)  (see  §§  780.616- 
780.619).  This  is  in  accordance  with  the 
general  rule  that  the  unit  of  time  to  be 
used  in  determining  the  application  of 
the  Act  and  its  exemptions  to  an  em¬ 
ployee  is  the  workweek.  (See  Overnight 
Motor  Transportation  Co.  v.  Missel,  316 
VS.  572;  Mitchell  v.  Hunt,  263  F.  2d  913; 
McComb  V.  Puerto  Rico  Tobacco  Market¬ 
ing  Co-op.  Ass’n.,  80  F.  Supp.  953,  af¬ 
firmed  181  F.  2d  697.)  A  workweek  is 
a  fixed  and  regularly  recurring  interval 
of  7  consecutive  24-hour  periods.  It  may 
begin  at  any  hour  of  any  day  set  by  the 
employer  and  need  not  coincide  with  the 
calendar  week.  Once  the  workweek  has 
been  set  it  commences  each  succeeding 
week  on  the  same  day  and  at  the  same 
hour.  Changing  the  workweek  for  the 
purpose  of  escaping  the  requirements  of 
the  Act  is  not  permitted. 

§  780.622  Exempt  workweeks. 

An  employee  performing  work  for  an 
establishment  commonly  recognized  as  a 
Mimtry  elevator  is  exempt  under  section 
13(a)  (17)  in  any  workweek  when  he  is, 
for  the  entire  workweek,  employed  “by” 
such  establishment,  if  no  more  than  five 
^loyees  are  “employed  in  the  estab- 
J|*finient  in  such  operations”,  and  if  the 
of  production”  requirement  is  met. 


§  780.623  Exempt  and  nonexempt  em¬ 
ployment. 

Under  section  13(a)  (17) ,  where  an  em¬ 
ployee,  for  part  of  his  workweek,  is  em¬ 
ployed  “by”  an  “exempt”  establishment 
(one  commonly  recognized  as  a  country 
elevator  which  has  five  employees  or  less 
employed  in  the  establishment  in  such 
operations  in  that  workweek)  and  the 
employee  is,  in  his  employment  by  the 
establishment,  employed  “within  the 
area  of  production”  as  defined  by  the 
regulations,  but  in  the  remainder  of  the 
workweek  is  employed  by  his  employer 
in  an  establishment  or  in  activities  not 
within  this  or  another  exemption  pro¬ 
vided  by  the  Act,  in  the  course  of  which 
he  performs  any  work  to  which  the  Act 
applies,  the  employee  is  not  exempt  for 
any  part  of  that  workweek  (see  Mitchell 
V.  Hunt,  263  F.  2d  913;  Waialua  v. 
Maneja,  77  F.  Supp.  480 ;  Walling  v.  Pea¬ 
cock  Corp.,  58  F.  Supp.  880;  McComb  v. 
Puerto  Rico  Tobacco  Marketing  Co-op. 
Ass’n.,  181 F.  2d  697). 

§  780.624.  Work  exempt  under  another 
section  of  the  Act. 

Where  an  employee’s  employment  dur¬ 
ing  part  of  his  workweek  would  qualify 
for  exemption  under  section  13(a)  (17) 
if  it  continued  throughout  the  workweek, 
and  the  remainder  of  his  workweek  is 
spent  in  employment  which,  if  it  con¬ 
tinued  throughout  the  workweek,  would 
qualify  for  exemption  under  another  sec¬ 
tion  or  sections  of  the  Act,  the  exemp¬ 
tions  may  be  combined  (see  Remington 
V.  Shaw  (W.D.  Mich.)  2  WH  Cases  262). 
The  employee,  however,  qualifies  for  ex¬ 
emption  only  to  the  extent  of  the  exemp¬ 
tion  which  is  more  limited  in  scope  (see 
Mitchell  V.  Hunt,  263  F.  2d  913).  For 
example,  if  part  of  the  work  is  exempt 
from  both  minimum  wage  and  overtime 
compensation  under  section  13(a)  (17) 
and  the  rest  is  exempt  only  from  the 
overtime  pay  provisions  under  section 
7(c),  the  employee  is  exempt  that  week 
from  the  overtime  provisions,  but  not 
from  the  minimum  wage  requirements. 
In  this  connection,  attention  is  directed 
to  two  other  exemptions  in  the  Act  which 
relate  to  work  in  grain  elevators,  which 
may  apply  in  appropriate  circumstances, 
either  in  combination  with  section  13 
(a)  (17)  or  to  employees  for  whom  the 
requirements  of  section  13(a)  (17)  can¬ 
not  be  met.  These  other  exemptions  are 
those  provided  by  sections  7(b)(3)  and 
13(a)  (10).  Section  7(b)(3),  which  is 
discussed  in  Subpart  J  of  this  Part  780, 
provides  a  limited  overtime  exemption 
for  employees  employed  in  the  seasonal 
industry  of  storing  grain  in  country  grain 
elevators,  public  terminal  and  sub -termi¬ 
nal  elevators,  wheat  flour  mills,  non¬ 
elevator  bulk  storing  establishments  and 
fiat  warehouses.  Section  13(a)  (10), 
which  is  discussed  in  Subpart  H  of  this 
Part  780,  grants  a  complete  exemption 
from  the  Act’s  minimum  wage  and  over¬ 
time  requirements  for  individuals  em¬ 
ployed  within  the  area  of  production  in 
“handling”  or  “storing”  agricultural  or 
horticultural  commodities  for  market. 
Grain  is  an  agricultural  commodity  un¬ 
der  the  section  13(a)  (10)  exemption. 


Subpart  H — Employment  Within  Area 
of  Production  of  Individuals  En¬ 
gaged  in  Specified  Operations  on 
Products  of  Agriculture,  Exempted 
From  Minimum  Wage  and  Overtime 
Pay  Requirements  Under  Section 
13(a)(10) 

Introductory 

§  780.700  Scope  and  significance  of  in¬ 
terpretative  bulletin. 

Subpart  A  of  this  Part  780  and  this 
subpart  together  constitute  the  official 
interpretative  bulletin  of  the  Depart¬ 
ment  of  Labor  with  respect  to  the  mean¬ 
ing  and  application  of  section  13(a)  (10) 
of  the  Fair  Labor  Standards  Act  of  1938, 
as  amended.  As  appears  more  fully  in 
Subpart  A  of  this  part,  interpretations 
in  this  bulletin  with  respect  to  provi¬ 
sions  of  the  Act  discussed  are  official 
interpretations  upon  which  reliance  may 
be  placed  and  which  will  guide  the  Sec¬ 
retary  of  Labor  and  the  Administrator 
in  the  performance  of  their  duties  under 
the  Act.  'This  subpart  deals  specifically 
with  the  provisions  of  section  13(a)  (10) 
which  exempt  from  both  the  minimum 
wage  and  the  overtime  pay  requirements 
of  the  Act  certain  individuals  employed 
within  “the  area  of  production”  who  are 
engaged  in  specified  operations  per¬ 
formed  on  products  of  agriculture. 
Other  subparts  of  this  Part  780  discuss 
certain  related  exemptions.  Such  ex¬ 
emptions,  which  include  the  section  13 

(a)  (6)  exemption  (see  Subpart  B  of  this 
part)  for  agriculture  and  certain  irriga¬ 
tion  workers,  and  the  overtime  exemp¬ 
tions  contained  in  sections  7(c)  and  7 

(b)  (3)  dealing  with  certain  emplosmaent 
relating  to  agricultural  commodities  and 
in  seasonal  industries  (see  Subpart  J  of 
this  part) ,  are  not  discussed  in  this  sub¬ 
part  except  in  their  relation  to  section 
13(a)  (10).  Questions  relating  to  the 
ginning  of  cotton,  previously  named  as 
an  operation  which  could  qualify  for  ex¬ 
emption  under  section  13(a)  (10)  of  the 
Act  but  now  deleted  from  this  section 
and  made  the  subject  of  a  separate  ex¬ 
emption  under  section  13(a)  (18)  by  the 
1961  amendments,  are  considered  in  Sub¬ 
part  F  of  this  Part  780. 

§  780.701  Statutory  provision. 

Section  13(a)  (10)  of  the  Fair  Labor 
Standards  Act  exempts  from  the  mini¬ 
mum  wage  requirements  of  section  6 
and  from  the  overtime  provisions  of  sec¬ 
tion  7: 

any  individual  employed  within  the  area  of 
production  (as  defined  by  the  Secretary) ,  en¬ 
gaged  in  handling,  packing,  storing,  com¬ 
pressing,  pasteurizing,  drying,  preparing  in 
their  raw  or  natural  state,  or  canning  of 
agricultural  or  horticultural  commodities 
for  market,  or  in  making  cheese  or  butter 
or  other  dairy  products. 

As  recognized  by  the  Supreme  Court  in 
Maneja  v.  Waialua,  349  U.S.  254  (see 
§  780.155),  the  legislative  history  of  the 
Act  indicates  that  it  was  intended  by 
this  provision  to  complement  or  supple¬ 
ment  the  exemption  applicable  to  em¬ 
ployment  in  “agriculture”  so  as  to  assure 
more  nearly  equal  treatment  as  between 
farmers  who  rely  on  independent  estab¬ 
lishments  to  perform  the  named  opera- 


10408 


RULES  AND  REGULATIONS 


tions  and  those  who  perform  such  op¬ 
erations  with  their  own  employees. 

§  780.702  What  determines  the  appli¬ 
cation  of  the  exemption. 

It  is  apparent  from  the  language  of 
section  13(a)  (10)  that  the  application 
of  this  exemption  depends  upon  the  en¬ 
gagement  by  the  individual  employee  in 
the  operations  named  in  the  statute  and 
his  employment  “within  the  area  of  pro¬ 
duction”  as  defined  by  the  Secretary  of 
Labor.  The  exemption  does  not  depend 
upon  the  character  of  the  business  of 
the  employer  nor  is  it  applicable  to  an 
employee  because  the  employer  performs 
the  named  operations  in  the  establish¬ 
ment  where  the  employee  is  employed, 
if  the  employee  himself  does  not  per¬ 
form  them.  A  determination  of  wheth¬ 
er  an  employee  is  exempt  therefore  re¬ 
quires  an  examination  of  that  employee’s 
duties.  Some  employees  of  the  employ¬ 
er  may  be  exempt  while  others  may  not. 
These  principles  have  been  made  clear 
in  pertinent  court  decisions,  such  as 
Puerto  Rico  Tobacco  Marketing  Coop. 
Assn.  V.  McComb,  181  F.  2d  697;  Farm¬ 
ers  Reservoir  Co.  v.  McComb,  337  U.S. 
755;  Maneja  v,  Waialua,  349  U.S.  254; 
Mitchell  V.  Stinson,  217  F.  2d  210;  Jen¬ 
kins  V.  Durkin,  208  F.  2d  941;  Wyatt  v. 
Holtville  Alfalfa  Mills,  106  F.  Supp.,  624; 
Shain  v.  Armour  &  Co.,  50  F.  Supp.  907 
(W.D.  Ky.)  (see  also  Walling  v.  W.  D. 
Haden  Co.,  153  F.  2d  196,  certiorari  de¬ 
nied  328  U.S.  866;  North  Shore  Corp.  v. 
Barnett,  143  F.  2d  172;  Anderson  v.  Man¬ 
hattan  Ligherage  Corp. ,148  F.  2d  971, 
certiorari  denied,  326  U.S.  722;  and  Wall¬ 
ing  V.  Bridgeman-Russell,  2  W.H.  Cases 
785  (D.  Minn.) ) .  See  also  §  780.106. 

§  780.703  The  exemption  applies  only 
to  those  plainly  within  it. 

As  previously  noted  in  §  780.2,  court 
decisions  have  firmly  established  that 
any  exemption  from  this  Act  must  be 
narrowly  construed  and  cannot  be  ex¬ 
tended  to  other  than  those  “plainly  and 
unmistakably  within”  its  terms  and 
spirit.  This  principle  of  strict  construc¬ 
tion  has  been  consistently  applied  by  the 
Supreme  Court  and  other  courts  in  cases 
relating  specifically  to  the  group  of  ex¬ 
emptions  under  consideration  in  this 
part,  including  the  exemption  which  is 
discussed  in  this  subpart  (Addison  v. 

•  Holly  Hill  Co.,  322  U.S.  607,  617;  Farmers 
Reservior  Co.  v.  McComb,  337  U.S.  755, 
759-760;  764-766;  Maneja  v.  Waialua,  349 
U.S.  254;  Mitchell  v.  Budd,  350  U.S. 
473;  Bowie  v.  Gonzalez,  117  F.  2d  11.  See 
also  §  780.105).  This  principle  applies 
even  to  so  broadly  phrased  an  exemption 
as  that  for  “agriculture”  because,  as 
stated  by  the  Supreme  Court  in  the 
Waialua  case,  “no  matter  how  broad  the 
exemption,  it  was  meant  to  apply  only  to 
agriculture”  (349  U.S.  at  260) .  It  applies 
even  more  clearly  to  the  exemption  in 
section  13(a)  (10),  which  is  not  broadly 
phrased  at  all,  but  very  specifically  enu¬ 
merates  each  of  the  separate  operations 
to  which  it  is  applicable. 

Requirements  for  Exemption 

§  780.704  Ba$ic  conditions  of  exemp¬ 
tion. 

In  order  to  come  within  the  exemption 
provided  by  section  13(a)  (10)  during  any 


particular  workweek  an  individual  must 
(a)  be  employed  “within  the  area  of  pro¬ 
duction”  as  defined  by  the  Secretary  of 
Labor  (see  §  780.705)  and  (b)  oe  engaged 
either  (1)  in  the  performance  of  one  or 
more  of  the  operations,  performed  on 
agricultural  or  horticultural  commodities 
and  performed  for  market,  which  are 
specified  in  the  section,  or  (2)  in  “mak¬ 
ing”  dairy  products  (see  §  780.706) . 

§  780.705  Employment  “within  the  area 
of  production”. 

The  “area  of  production”,  within 
which  an  individual  must  be  employed 
under  section  13(a)  (10),  is  defined  in 
Part  536  of  this  chapter.  'The  validity  of 
this  definition  has  been  upheld  by  the 
Supreme  Court  in  Mitchell  v.  Budd,  350 
U.S.  473,  rehearing  denied,  351  U.S.  934. 
Without  repeating  any  of  the  detailed 
provisions  of  that  definition  here,  certain 
of  the  more  basic  requirements  which 
govern  its  applicability  will  be  indicated. 
Whether  an  employee  is  employed 
“within  the  area  of  production”  is  de¬ 
termined  by  the  location  of  the  “estab¬ 
lishment”  where  he  is  employed.  That 
establishment  is  within  the  area  of  pro¬ 
duction  if  it  is  located  “in  the  open  coun¬ 
try  or  in  a  rural  community”  and  within 
specified  mileages  from  the  source  of  95 
percent  of  the  agricultural  and  horti¬ 
cultural  commodities  received  there. 
Location  of  an  establishment  “in  the 
open  country  or  in  a  rural  community” 
is  further  determined  under  the  defini¬ 
tion  by  its  geographical  separation  from 
communities  of  designated  populations. 
The  fact  that  an  employee  is,  under  the 
definition,  “employed  within  the  area  of 
production”  does  not,  however,  in  itself 
bring  him  within  the  exemption  from 
the  operation  of  the  wage  and  hours  re¬ 
quirements  provided  by  section  13(a)  ( 10) 
of  the  Act.  An  employee  is  within  the 
exemption  only  if,  while  thus  employed, 
he  is  engaged  in  operations  named  in  that 
section. 

§  780.706  Engagement  in  the  named 
operations. 

(a)  If  an  individual  is  employed  with¬ 
in  the  area  of  production  (see  §  780.705) , 
the  application  of  the  exemption  in  sec¬ 
tion  13(a)  (10)  to  him  will  depend  on  his 
engagement  during  his  workweek  in  the 
named  operations  of  “handling,  pack¬ 
ing,  storing,  compressing,  pasteurizing, 
drying,  preparing  in  their  raw  or  natural 
state,  or  canning  agricultural  or  horti¬ 
cultural  commodities  for  market,  or  in 
making  cheese  or  butter  or  other  dairy 
products.”  As  indicated  in  §  780.702, 
whether  or  not  the  exemption  applies  is 
determined  by  whether  the  employee  is, 
as  an  individual,  engaged  in  these  named 
operations.  The  operations  are  de¬ 
scribed  in  terms  connecting  physical  con¬ 
tact  with,  or  active  work  upon,  a  com¬ 
modity  being  prepared  for  market  or 
processed.  The  section  refers  only  to 
employees  individually  engaged  in  the 
operations  specified.  The  Department 
has,  therefore,  consistently  taken  the 
position  that  this  exemption  applies  only 
to  those  employees  who  actually  engage 
in  the  enumerated  activities  and  not  to 
all  employees  in  a  plant  where  named 


operations  are  performed.  For  judicial 
support  of  this  view,  see  Farmers  Res» 
voir  Co.  V.  McComb,  337  U.S.  735; 

Rico  Tobacco  Marketing  Coop.  Assn  v 
McComb,  181  F.  2d  697;  Jenkins  v  Dur 
kin,  206  F.  2d  941;  and  other  cases 
in  §  780.702.  ^ 

(b)  An  employee  is  engaged  in  th^ 
named  operations  only  if  (i)  he  ac 
tually  individually  engaged  in  the  perl 
formance  of  (i)  operations  expressly 
named  in  section  13(a)  (10)  (other  thtm 
the  making  of  dairy  products)  (U) 
which  are  performed  on  “agricultmal  or 
horticultural  commodities”,  and  (iU) 
which  are  so  performed  “for  market”  or 
if  (2)  he  is  actually  individually  engaged 
in  “marking”  dairy  products.  Accord¬ 
ingly,  for  the  exemption  to  apply  there 
must  actually  be  individual  engagement 
by  the  employee  in  activities  that  are 
themselves  an  integral  part  of  a  named 
operation,  as  distinguished  from  activi- 
ties  that  are  not  a  part  of  the  operation 
itself  but  are  only  a  necessary  incident 
or  closely  related  and  directly  essential 
to  it.  Activities  which  are  closely  re¬ 
lated  and  directly  essential  to  a  named 
operation  by  which  goods  are  produced 
for  commerce  will  bring  the  employee 
performing  them  within  the  coverage  of 
the  Act  but  not  within  the  section  13(a) 
(10)  exemption  unless  the  activities  are 
part  of  the  named  operation  itself.  See, 
in  this  connection.  Farmers  Reservoir 
Co.  V.  McComb,  337  U.S.  775,  and 
Mitchell  V.  Stinson,  217  F.  2d  210. 

§  780.707  Employees  not  exempt  be¬ 
cause  not  engaged  in  named  opera, 
tions. 

It  follows  from  the  principles  discussed 
in  §  780.706  that  the  exemption  provided 
by  section  13(a)  (10),  like  other  exemp¬ 
tions  in  the  Act  which  depend  on  engage¬ 
ment  by  employees  in  specified  activities, 
does  not  apply  to  employees  whose  in¬ 
dividual  duties  do  not  bring  them  within 
the  statutory  language,  such  as  em¬ 
ployees  during  the  dead  season;  book¬ 
keepers,  clerks,  stenographers,  and  other 
office  employees;  guards  and  watchmen; 
janitors  and  charwomen;  and  other 
maintenance,  service,  and  miscellaneous 
employees  who  do  not  engage  directly 
in  any  of  the  operations  named,  which 
are  performed  by  their  employer  upon 
the  commodities  prepared  or  proce^ 
in  the  establishment  where  they  are  em¬ 
ployed.  Similarly,  since  the  operations 
described  do  not  include  the  manufacture 
of  packages  or  containers  used  in  the 
shipment  of  agricultural  or  horticultural 
commodities  or  dairy  products,  em¬ 
ployees  engaged  therein  are  not  within 
the  exemption.  (See  Mitchell  v.  Stinson, 
217  F.  2d  210;  Phillips  v.  Meeker  Co¬ 
operative  Light  &  Power  Assn.  63  F.  Supp. 
743,  affirmed  on  other  grounds,  158  P. 
2d  698;  Abram  v.  San  Joaquin  Cotton  Oil 
Co.,  46  Supp.  969  (S.D.  Calif.) ;  Heaburg. 
V.  Independent  Oil  Mill,  46  F.  Supp.  751 
(W.D.  Tenn.) ;  Colbeck  v.  Dairyland 
Creamery  Co.,  70  S.D.  283,  17  N.W.  2d 
262;  Damutz  v.  Wm.  Pinchbeck,  Inc., 
66  F.  Supp.  667,  670,  Aff’d  158  F.  2d  882; 
Jenkins  v.  Durkin,  208  F.  2d  941 ;  Maneja 
V.  Waialua,  349  U.S.  254,  271;  cf. 
Maisonet  v.  Central  Coloso,  Inc.  (D.PH  ) 
2  W.H.  Cases  753). 
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OrtSATioNS  ON  "Agricultural  or  Horti-  i 
^  CULTURAL  Commodities” 

-  7$0.708  Performing  operations  on 
^  ^^agricultural  or  horticultural  com¬ 
modities'’  as  a  condition  of  exemp¬ 
tion. 

An  employee  performing  the  specified 
ooerations  of  handling,  packing,  storing, 
compressing,  pasteurizing,  drying,  pre¬ 
paring  in  the  raw  or  natural  state,  or 
inning  of  commodities  must  be  engaged 
in  performing  such  operations  on  “agri¬ 
cultural  or  horticultural  commodities”  if 
the  performance  of  these  operations  is 
to  qualify  him  for  exemption.  In  addi¬ 
tion,  as  explained  in  §  780.715,  even  if 
such  operations  are  performed  on  agri¬ 
cultural  or  horticultural  commodities 
their  performance  by  an  employee  will 
not  qualify  him  for  exemption  unless 
they  are  performed  “for  market”.  An 
employee  employed  within  the  area  of 
production  and  engaged  in  performing 
the  named  operations  on  agricultural  or 
horticultural  commodities  for  market 
will  come  within  the  exemption  even 
though  the  commodities  are  used  in  dairy 
products;  it  does  not  matter  whether 
such  operations  also  qualify  the  employee 
for  exemption  under  section  13(a)  (10) 
as  an  individual  engaged  in  "mak¬ 
ing  *  dairy  products”. 

§  780.709  The  ‘‘agricultural  or  horti¬ 
cultural  commodities”  referred  to  in 
the  exemption. 

The  “agricultural  or  horticultural 
commodities”  referred  to  in  section 
13(a)  (10)  are,  in  general,  those  culti¬ 
vated,  raised,  and  harvest^  by  farmers 
which  are  referred  to  in  section  3(f)  and 
which  are  discussed  in  §§  780.121-780.125 
in  Subpart  B  of  this  Part  780.  The  l^is- 
lative  history  of  this  exemption  (see 
Maneja  v.  Waialua,  349  U.S.  254)  and 
the  requirement  of  the  statute  that  the 
operations  on  the  commodities  be  per¬ 
formed  "for  market”  further  indicate 
that  the  exemption  has  reference  to  such 
farm  commodities  as  are  produced  and 
delivered  to  others  by  farmers.  Accord¬ 
ingly,  it  is  the  view  of  the  Department 
of  Labor  that  the  "agricultural  or  horti¬ 
cultural  commodities”  to  which  section 
13(a)  (10)  has  reference  are  commodities 
which  (a)  have  resulted  from  the  use  of 
agricultural  or  horticultural  techniques 
and  (b)  are,  at  the  commencement  of 
the  named  operations,  in  the  form  in 
which  they  are  customarily  harvested  or 
marketed  by  farmers  or  in  which  they 
normally  come  from  the  farm  and  before 
their  natural  state  has  been  substantially 
changed  or  destroyed. 

§  780.710  Commodities  produced  by  ag¬ 
ricultural  or  horticultural  techniques. 

Commodities  resulting  from  the  use  of 
“agricultural  or  horticulture  tech¬ 
niques”,  in  the  case  of  products  of  the 
soil,  are  those  commodities  that  are 
planted  and  cultivated  by  man.  Among 
such  commodities  are  the  following; 
pains,  forage  crops,  seeds,  fruits,  vege¬ 
tables,  nuts,  sugar  cane,  fibre  crops,  to- 
l>acco,  mushrooms,  and  nursery  prod¬ 
ucts,  including  those  transplanted  from 
a  wild  state,  but  not  forest  seedlings.  In 
addition  to  such  products  of  the  soil, 
c<Hnmodities  produced  by  agricultural 
No.  213— Pt.  II - 5 


FEDERAL  REGISTElt 

techniques  include  live  domesticated  : 
animals  such  as  cattle,  sheep,  goats,  and 
poultry  and  their  recurring  products 
such  as  milk,  eggs,  wool,  and  mohair 
(See  colloquy  among  Congressmen  Lucas, 
Lea,  and  Keller,  82  Cong.  Rec.  1783-1784, 
as  to  “ordinary  agricultural  commodities 
of  the  farm”;  see  also  §§  780.121-780.124. 
See,  however,  Stratton  v.  Farmers 
Produce  Co.,  134  F.  2d  825,  holding  the 
exemption  inapplicable  to  the  handling 
of  livestock  and  poultry).  Purs  pro¬ 
cured  from  fur-bearing  animals  raised 
by  man  are  included,  whereas  furs  from 
animals  of  the  same  kind  that  have  re¬ 
mained  in  their  natural  habitat  until 
trapped  or  killed  for  their  fur  are  not. 

§  780.711  Commodities  not  included. 

•  The  term  “agricultural  or  horticul¬ 
tural  commodities”  as  used  in  section 
13(a)  (10)  does  not  have  reference  to 
commodities  produced  by  industrial 
techniques,  by  exploitation'  of  mineral 
wealth  or  other  natural  resources,  or  by 
uncultivated  natural  growth.  Conse¬ 
quently,  commodities  such  as  meats  and 
meat  products,  breakfast  cereals,  flour, 
sugar,  peat  and  other  uncultivated 
mosses,  minerals,  wild  rice,  wild  animals, 
wild  fruits  and  wild  plants  are  not  con¬ 
sidered  agricultural  or  horticultural 
commodities  within  the  meaning  of  the 
exemption.  Trees  and  timber  products 
‘are  also  not  considered  agricultural  or 
horticultural  commodities  even  when 
grown  in  managed  forests.  Support  for 
this  position  is  foimd  in  the  fact  that  a 
separate  exemption  is  provided  in  section 
13(a)  (15)  for  certain  logging  operations 
and  in  the  fact  that  sections  3(f)  and 
13(a)  (6)  do  not  include  forestry  opera¬ 
tions  in  general,  but  are  limited  to  situ¬ 
ations  where  they  are  incidental  to 
farming  operations.  Therefore,  em¬ 
ployees  who  perform  any  of  the  enumer¬ 
ated  operations  upon  any  of  these  com¬ 
modities,  or  upon  others  similarly 
derived  from  industrial  or  nonagri- 
cultural  processes,  are  not  within  the 
exemption. 

§  780.712  Exemption  relates  to  “farm- 
market”  commodities. 

Generally,  as  previously  indicated  in 
§  780.709,  to  be  an  agricultural  or  horti¬ 
cultural  commodity  within  the  meaning 
of  section  13(a)  (10)  the  commodity  must 
be  in  the  form  in  which  it  normally 
comes  from  the  farm  and  before  any 
substantial  change  in  its  natural  form 
has  taken  place  or  in  a  form  in  which 
it  is  customarily  harvested  or  marketed 
by  farmers.  Typical  of  such  commodi¬ 
ties  are  eggs  and  nuts  in  the  shell, 
honey,  fruits,  vegetables,  hops,  sugar 
cane  and  sugar  beets,  as  they  come  from 
the  farm;  nursery  products  as  they 
normally  come  from  the  greenhouse  or 
field;  live  animals  and  poultry;  and  un¬ 
pasteurized  fluid  milk  or  cream.  Hides 
are  to  be  distinguished  from  furs  of  fur¬ 
bearing  animals  raised  by  the  farmer. 
Hides  are  normally  by-products  of 
slaughtering  operations  which  custom¬ 
arily  are  performed  off  the  farm  by 
others  than  the  farmer,  whereas  fur 
farmers  customarily  skin  the  animals 
on  the  farm  and  market  the  furs  rather 
than  the  whole  animals.  Mohair  and 
wool  which  have  not  been  processed  or 
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mixed  with  other  commodities  are  “agri¬ 
cultural  commodities”  within  the  mean¬ 
ing  of  section  13(a)  (10).  For  purposes 
of  the  section  threshed  grain,  shelled 
com,  cured  sweet  potatoes,  dry  edible 
beans  removed  from  the  pod,  cream 
separated  from'  milk,  ginned  cotton, 
cottonseed,  cotton  linters,  and  un¬ 
stemmed  farm-cured  tobacco  are  con¬ 
sidered  agricultural  or  horticultural 
commodities  since  they  are  in  the  form 
customarily  marketed  by  farmers.  Con¬ 
sequently  the  performance  of  the 
enumerated  operations  on  these  com¬ 
modities  is  within  the  exemption.  The 
fact  that  such  commodities  may  have 
been  in  storage  before  operations  are 
performed  on  them  does  not  change  their 
character  as  agricultural  or  horticultural 
commodities. 

§  780.713  Operations  on  processed  com¬ 
modities  not  included. 

As  indicated  in  §  780.712,  the  thresh¬ 
ing  of  grain,  the  shucking  of  com,  and 
other  operations  normally  performed  on 
farm  commodities  before  they  leave  the 
farm  do  not  destroy  their  character  as 
“agricultural  or  horticultural  commodi¬ 
ties.”  On  the  other  hand,  such  commodi¬ 
ties  as  grease,  tallow,  tankage,  hides, 
cereals,  manufactured  feeds,  citrus 
waste,  bagasse,  beet  pulp,  fiour,  s^w  su¬ 
gar,  alfalfa  meal,  shelled  nuts,  milled 
rice,  stemmed,  redried,  fermented  or 
bulked  tobacco,  slaughtered  animals  or 
poultry,  meat  products,  butter,  cheese, 
dried  or  evaporated  milk,  casein,  ice ' 
cream,  dried  or  •  frozen  fruits,  brined 
cherries,  sauerkraut,  cider,  vinegar,  wine 
or  beer,  pickled  vegetables,  and  a  variety 
of  other  processed  commodities  which 
have  been  cut,  cracked,  sliced,  peeled, 
heated,  frozen,  or  subjected  through  in¬ 
dustrial  processes  to  other  changes  are 
no  longer  in  a  form  in  which  they  are 
customarily  marketed  by  farmers,  and 
have  therefore  lost  their  character  as 
agricultural  or  horticultural  commodi¬ 
ties  of  the  kind  to  which  section 
13(a)  (10)  refers.  Operations  on  them 
thereafter,  even  if  of  the  types*  enumer¬ 
ated  in  that  section,  will  not  come  within 
the  exemption  because  not  performed  on 
the  “agricultural  or  horticultural  com¬ 
modities”  to  which  the  section  has  refer¬ 
ence.  Exemption  of  operations  per¬ 
formed  on  commodities  changed  in  form 
and  no  longer  in  their  natural  state  can¬ 
not  reasonably  be  said  to  have  been  con¬ 
templated  under  section  13(a)  (10), 
which  provides  no  such  exemption  for 
most  of  the  operations  by  which  such 
change  in  form  may  be  effected. 
Neither  the  language  nor  the  purpose  of 
this  provision  justifies  the  view  that  an 
exemption  inapplicable  to  all  but  a  few 
processing  operations  is  nevertheless  ap¬ 
plicable  to  subsequent  operations  relat¬ 
ing  to  the  processed  commodity,  which 
operations  are  a  further  step  removed 
from  the  farm.  Certain  processed  com¬ 
modities,  such  as  fiour,  raw  sugar,  dried 
or  frozen  fruits,  dressed  meats  or  poul¬ 
try,  etc.  may  be  characterized  as  agri¬ 
cultural  or  horticultural  commodities  for 
purposes  of  some  statutes,  but  cannot  be 
considered  as  agricultural  or  horticul¬ 
tural  commodities  within  the  meaning  of 
section  13(a)  (10).  In  this  connection. 
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RULES  AND  REGULATIONS 


see  Bowie  v.  Gonzales,  117  F.  2d  11; 
Lewis  V,  Naming,  36  F.  Supp.  187  (W.  D. 
Tenn.) . 

§  780.714  Ownership  of  commodities. 

For  purposes  of  section.  13(a)  (10) 
ownership  of  the  commodities  is  not  a 
determinative  factor  in  the  applicability 
of  the  exemption.  The  exemption  is 
applicable  to  an  employee  engaged  in 
the  named  operations  whether  or  not  the 
commodities  are  owned  by  his  employer. 
For  example,  employees  of  brokers,  com¬ 
mission  houses  and  farmers  may  come 
within  the  exemption  upon  meeting  its 
requirements. 

Operations  on  Commodities  "for 
Market” 

§  780.715  Performance  of  operations 
“for  market”. 

The  requirement  that  the  operations 
be  performed  on  agricultural  or  horti¬ 
cultural  commodities  “for  market”  is 
applicable  to  all  of  the  named  operations 
in  section  13(a)  (10)  except  the  making 
of  dairy  products.  Unless  done  “for 
market”  no  handling,  packing,  storing, 
compressing,  pasteurizing,  drying,  pre¬ 
paring  in  their  raw  or  natural  state,  or 
canning  of  agricultural  or  horticultural 
commodities  constitutes  a  ground  for 
exemption  of  an  employee  engaged  in 
these  operations.  Where  the  named 
operations  are  performed  on  the  com¬ 
modities  to  prepare  them  for  a  market 
in  which  the  employer  expects  to  dispose 
of  them  as  thus  prepared,  without  any 
substantial  subsequent  change  in  their 
form,  the  operations  are  considered  to 
be  performed  “for  market”.  Such  a 
“market”  may  be  either  a  purchaser  of 
the  commodities  or  a  purchaser  of  the 
services  performed  on  them,  such  as  a 
farmer  on  whose  commodities  the  named 
operations  are  performed.  On  the  other 
hand,  the  named  operations  are  not 
performed  “for  market”  if  they  are  per¬ 
formed,  not  to  prepare  the  commodities 
for  disposal  by  the  employer  in  the  form 
in  which  they  are  left  by  the  named 
operations  but  to  prepare  them  instead 
for  other  operations  of  the  employer  by 
which  the  commodities  will  be  further 
processed  or  converted  into  different 
products.  The  exemption  does  not  ap¬ 
ply  to  employees  performing  the  named 
operations  on  commodities  as  a  prepara¬ 
tion  for  further  processing  rather  than 
for  market. 

§  780.716  Form  in  which  commodities 
are  marketed  as  a  factor. 

Where  the  employer  receives  agricul¬ 
tural  or  horticultural  commodities  in  the 
natural  form  in  which  they  normally 
come  from  the  farm,  and  disposes  of 
them  in  substantially  the  same  form 
after  his  employees  perform  such  named 
operations  on  them  as  handling,  pack¬ 
ing,  storing,  or  preparing  in  the  raw  and 
natural  state,  the  operations  are  con¬ 
sidered  as  performed  “for  market”.  Cer¬ 
tain  of  the  named  operations,  however, 
such  as  canning,  and  in  most  instances 
drying,  effect  a  change  in  the  natural 
form  of  agricultural  or  horticultural 
commodities  and  destroy  their  character 
as  such.  Such  operations  are  also  con¬ 
sidered  to  be  performed  “for  market”  so 


long  as  the  employer  will  dispose  of  the 
commodities  in  substantially  the  form 
in  which  they  are  left  by  the  named 
operations,  but  not  where  he  will  process 
them  further  and  market  only  the  prod¬ 
uct  of  the  subsequent  operations.  It 
should  be  remembered,  of  course,  that 
performance  “for  market”  of  a  listed 
operation  is  no  ground  for  exemption 
unless,  when  it  commences,  the  opera¬ 
tion  is  performed  upon  “agricultural  or 
horticultural  commodities.”  Thus,  while 
the  exemption  may  apply  to  employees 
engaged  in  each  of  several  such  opera¬ 
tions  performed  on  such  commodities  if 
the  commodities  reach  market  in  their 
natural  form,  and  while  it  may  apply  to 
employees  engaged  in  such  operations  as 
cannii^  or  drying  of  agricultural  ^r 
horticultural  commodities  even  though 
the  canned  or  dried  commodities  are  to 
be  further  prepared  for  market  by  han¬ 
dling,  packing,  or  storing  operations,  it 
cannot  apply  to  employees  engaged  in 
the  handling,  packing,  or  storing  for 
market  of  the  canned  or  dried  commodi¬ 
ties  because  such  commodities  are  no 
longer  “agricultural  or  horticultural 
commodities.” 

§  780.717  Change  in  form  of  commodi¬ 
ties  after  performing  named  opera¬ 
tions. 

If  an  employer  disposes  of  a  commodity 
in  a  form  other  than  that  in  which  the 
operations  named  in  section  13(a)  (10) 
leave  it,  operations  performed  on  it  by 
his  employees  prior  to  its  change  of  form 
will  not  be  “for  market”  but  for  the  sub¬ 
sequent  nonexempt  operation  which 
changes  its  form.  Thus,  employees  of 
poultry  or  meat  packers,  or  of  other  em¬ 
ployers  who  slaughter  poultry  or  live¬ 
stock  which  they  receive,  are  typically 
not  within  the  exemption  when  such  em¬ 
ployees  pick  up,  receive,  transport,  or 
otherwise  handle  or  prepare  such  poultry 
or  livestock  for  their  employer’s  sub¬ 
sequent  operations.  'Their  handling  of 
the  poultry  or  livestock  is  not  “for  mar¬ 
ket”  because  the  commodities  will  not  be 
disposed  of  in  the  form  in  which  the 
named  operation  leaves  them  (Bush  v. 
Wilson,  157  Kan.  82,  138  F.  2d  457). 
Employees  of  a  sugar  mill  operator  who 
transport  sugar  cane  to  the  mill,  where 
it  is  to  be  processed,  are  not  engaged  in 
handling  the  cane  “for  market,”  and  are 
not  within  the  section  13(a)  (10)  exemp¬ 
tion.  See  Bowie  v.  Gonzalez,  117  F.  2d 
11.  Similarly,  the  packing  of  vegetables 
in  cartons  for  freezing,  before  the  em¬ 
ployer  markets  them  as  frozen  products, 
or  the  canning  of  agricultural  or  horti¬ 
cultural  commodities  which  the  employer 
intends  to  re-can,  would  not  meet  the 
“for  market”  requirement.  An  employee 
“handling”  and  “storing”,  at  a  country 
grain  elevator  or  at  a  mill,  wheat  which 
his  employer  expects  to  mill  before  dis¬ 
posing  of  it,  is  not  performing  those  op¬ 
erations  “for  market”  (Gaskin  v.  Clell 
Coleman  and  Sons,  2  W.H.  Cases  977, 
980) ;  they  would  be  performed  “for  mill¬ 
ing”,  and  consequently  not  within  the 
exemption.  Although  in  Tobin  v.  Flour 
Mills  of  America,  185  F.  2d  596,  602,  the 
court  concluded  that  wheat  was  stored 
“for  market”  in  a  situation  where  the 
employer  did  not  know  whether  it  would 
be  sold  on  the  market  in  the  form  in 


which  it  .was  stored,  or  would  be  milled 
before  it  was  marketed,  this  decision  does 
not  affect  the  conclusion  that  wheat  is 
not  stored  “for  market”  if  an  employer 
knows  or  has  reason  to  believe  he  is  going 
to  mill  it  before  he  markets  it.  On  ttie 
other  hand,  employees  of  an  independent 
country  grain  elevator  handling  grain  in- 
tended  to  be  sold  to  others  in  the  same 
form  in  which  it  is  received  would  be 
handling  it  “for  market”.  The  same 
principles  apply  in  the  case  of  country  or 
rural  “receiving  stations”  in  which  em¬ 
ployees  are  handling  or  performing  other 
named  operations  on  milk,  cream,  live 
poultry,  eggs,  or  other  agricultiual  or 
horticultural  commodities.  Where  these 
stations  are  independently  operated  and 
the  commodities  they  receive  are  mar¬ 
keted  to  others  in  substantially  the  same 
form  in  which  they  come  from  the  farm 
the  employees  will  be  performing  such 
operations  “for  market”.  However 
where  the  receiving  station  is  operat^ 
by  an  enterprise  which  processes  such 
commodities  at  another  plant  by  opera¬ 
tions  not  named  in  section  13(a)  (10) ,  the 
employees  are  not  handling  the  com¬ 
modities  “for  market”  (Mitchell  v.  Park, 
14  WH  Cases  43,  36  Lab.  Cases  65,191 
(D.  Minn.)).  They  could  be  considered 
to  do  so  only  if  the  form  in  which  the 
commodities  are  disposed  of  by  the  main 
plant  is  substantially  unchanged  from 
that  in  which  they  are  left  by  the  opera¬ 
tions  which  qualify  for  exemption. 


§  780.718  Operations  performed  for 
farmers. 


Where  an  employer  performs  opera¬ 
tions  named  in  section  13(a)  (10)  for 
farmers  on  commodities  which  are  agri¬ 
cultural  or  horticultural  commodities 
within  the  meaning  of  the  section,  vfith- 
out  taking  title  to  the  commodities,  his 
employees  will  be  performing  such  opera¬ 
tions  “for  market”  if  the  employer  dis¬ 
poses  of  the  commodities  in  the  form  in 
which  the  named  operations  leave  than. 
This  would  be  true  of  employees  of  a 
country  grain  elevator  handling  and 
storing  grain  which  the  elevator  ships 
and  sells  for  the  farmer.  In  such  a  case 
the  “for  market”  requirement  is  not  af¬ 
fected  by  the  fact  that  the  grain  is 
handled  and  stored  under  government 
loan,  nor  does  it  matter  that  a  different 
employer  may  have  cleaned  the  grain 
before  it  goes  into  storage.  Other  ex¬ 
amples  of  employees  who  may  be  per¬ 
forming  operations  “for  market”  are  em¬ 
ployees  engaged  in  cleaning  seeds  bought 
and  sold  by  their  employer  for  farmers  oi 
in  cleaning  seeds  belonging  to  farmers, 
or  in  the  custom  shelling  of  com.  Em¬ 
ployees  of  an  auctioneer  who  are  actually 
engaged  in  handling  agricultural  com¬ 
modities  such  as  livestock  for  sale  at  auc¬ 
tion  are  also  performing  “for  market” 
activities. 


§  780.719  Performance  of  more  than 
one  of  named  operations  “for 
market”. 


Notwithstanding  the  fact  that  each  of 
the  operations  listed  in  section  13(a)  (10) 
prior  to  the  words  “for  market”  is  in¬ 
dividually  qualified  by  that  phrase,  W 
such  operation  can  be  performed  “for 
market”  within  the  meaning  of  the  sec¬ 
tion  either  alone  or  in  combination  with 
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friday, 

i^ers  of  the  listed  operations.  If  the  ’  packed,  are  performing  such  operations 
Sjniodities  will  reach  market  in  sub-  “for  market*’  because  the  subsequent  op- 
the  form  in  which  the  particu-  erations  in  the  other  establishment  do 
(g)eration  leaves  them,  any  such  not  effect  any  change  in  the  form  of  the 
Bratton  may  be  considered  to  be  per-  eggs.  In  the  above  situations  the  op- 
Mied  ‘‘f<M^  market”  notwithstanding  erations  performed  outside  the  area  of 
operations  are  to  be  performed  production  are,  of  course,  not  exempt. 

gndie  TOinmodities  before  they  are  Scope  or  the  Named  Operations 
■irketed.^Thus,  where  the  employees 

rfan  ^ployer  perform  more  than  one  §  780.721  Operations  included  within 
4  the  named  operations  on  an  agri-  the  exemption  generally, 

ealtural  or  horticultural  commodity,  all  as  previously  noted,  section  13(a)  (10) 
of  them  will  be  considered  “for  market”  does  not  exempt  employees  employed 
if  the  employer  disposes  of  the  com-  within  the  area  of  production  in  every 
modity  in  the  form  in  which  the  last  type  of  operation  bn  agricultural  or 
of  the  named  operations  leaves  it.  For  horticultural  commodities  but  exempts 
enample.  an  employer  who  packs  fresh  only  those  actually  engaged  in  the 
fruit  may  have  employees  engaged  in  specifically  enumerated  operations.  The 
several  of  the  enumerated-  operations  named  operations  comprise  two  general 
-for  market.”  Some  may  be  “handling”  categories.  One  includes  certain  speci- 
tt,  “storing”  it,  “preparing”  it  in  its  fied  operations  performed  “for  market” 
“raw  or  natural  state”  in  various  ways,  upon  “agricultural  or  horticultural  com- 
1^  finally  “packing”  it  in  crates  and  modities.”  The  other  uududes  the  op¬ 
loading  it  onto  transportation  facilities,  erations  involved  in  making  dairy 
^nce  it  is  then  disposed  of  by  the  em-  products.  In  the  following  discussion, 
pioyer  in  the  form  in  which  the  exempt  the  particular  operations  in  the  first 
•packing”  operations  left  it,  all  of  the  group  will  be  considered  first.  To  the 
eni^oyees  performing  the  other  enu-  extent  that  milk  and  cream  are  “agri- 
■erat^  operations  would  be  doing  so  cultural  or  horticultural  commodities” 
for  market”.'  It  is  immaterial  whether  <see  §  780.12) ,  this  portion  of  the  dis- 
tfeese  operations  are  performed  in  one  cussion  will  be  applicable  to  them.  Ref¬ 
er  several  establishments  or  by  the  same  erence  should,  however,  be  made  to  the 
or  different  employees.  subsequent  discussion  of  “making  dairy 

4JM.7M  Operation,  performed  wilhii  Products"  for  a  consitoation  opera- 
mtd  oul.!de  “area  of  production”.  COtamomUes  Which  maj 

be  a  ground  for  exemption  even  though 
Sometimes  an  employer  may  have  included  among  the  named  opera- 
some  employees  employed  within  the  tions  performed  for  market.  The  opera- 
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the  processing  of  sugar  cane,  are  not  a 
ground  for  exemption  under  section 
13(a)  (10)  because  they  are  not  spe¬ 
cifically  mentioned.  These  are  only 
illustrative  and  not  exhaustive  of  oper¬ 
ations  to  which  the  exemption  does  not 
ai^ly.  In  addition  to  the  cases  cited 
in  §  780.722,  the  following  cases  are  il¬ 
lustrative  of  the  judicial  consideration 
that  has  been  given  to  operations  such 
as  those  described  above:  Stratton  v. 
Farmers  Produce  Co.,  134  F.  2d  825 
(where  the  court  contrasted  section  7(c) 
and  13(a)  (10) ,  and  excluded  from  section 
13(a)  (10)  operations  not  there  enu¬ 
merated  but  expressly  mentioned  in  sec¬ 
tion  7(c));  Mitchell  v.  Idle-Wild  Farm, 
Inc.,  13  W.H.  Cases  315  (D.  Conn.) ; 
Fleming  v.  Farmers  Peanut  Co.,  128  F.  2d 
404;  Abram  v.  San  Joaquin  Cotton  Oil 
Co.,  46  F.  Supp.  969  (S.D.  Calif.); 
Mitchell  V.  Budd,  350  U.S.  473;  McComb 
V.  Puerto  Rico  Tobacco  Marketing  Coop. 
Assn,  80  F.  Supp.  953,  181,  F.  2d  697. 

§  780.724  Activities  incidental  to  named 
operations. 

An  activity  which  is  incidental  to  an 
enumerated  operation  is  not  by  reason 
of  that  fact  brought  within  the  scope 
of  the  named  operation.  However,  an 
activity  which  is  incidental  to  a  named 
operation  may  in  itself  be  a  named  op¬ 
eration.  When  that  is  the  case,  it  will 
be  exempt  if  the  other  conditions  of  the 
exemption  are  met.  Handling,  for  ex¬ 
ample,  may  be  incidental  in  some  man¬ 
ner  to  the  performance  of  every  opera¬ 
tion  listed.  If  it  is  to  be  exempt,  how¬ 
ever,  it  must  be  because  it  is  the  type 
of  handling,  namely,  the  handling  of  an 
agricultural  commodity  for  market, 
which  in  itself  is  an  exempt  operation. 

Named  Operations  Performable  on  the 

Specified  Commodities  for  Market 

§  780.725  General  statement  on  per¬ 
formance  of  named  operations. 

Separately  considered  in  the  following 
sections  are  the  particular  operations 
named  in  section  13(a)  (10)  of  the  Act 
which,  if  performed  on  agricultural  or 
horticultural  commodities  for  market, 
will  exempt  an  employee  engaged  in 
them  from  the  operation  of  the  wage  and 
hours  provisions  if  he  is  an  individual 
employed  “within  the  area  of  produc¬ 
tion”  (as  defined  by  the  Secretary  of 
Labor).  If  an  employee  spends  his  en¬ 
tire  workweek  in  such  operations  and 
satisfies  the  “area  of  production”  re¬ 
quirement  he  is  exempt  regardless  of 
whether  he  engages  in  a  single  one  of 
such  operations  or  in  several.  Apart 
fr9m  the  making  of  dairy  products,  dis¬ 
cussed  in  §§  780.765  et  seq.,  these  are  the 
only  operations  in  which  an  employee 
may  engage  that  can  bring  him  within 
the  terms  of  this  exemption.  No  em¬ 
ployee  is  exempted  by  virtue  of  this  sec¬ 
tion  in  any  workweek  in  which,  while 
engaged  in  otherwise  covered  employ¬ 
ment,  he  spends  any  portion  of  his  time 
'  in  operations  other  than  those  named, 
even  though  they  are  performed  on  agri¬ 
cultural  or  horticultural  commodities  for 
market.  This  is  true  irrespective  of 
whether  agricultural  or  horticultural 
commodities  subjected  to  such  opera¬ 
tions  remain  agricultural  or  horticul- 
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tural  commodities  after  performance  of 
the  operations.  The  fact  that  an  em¬ 
ployee  does  not  normally  engage  in  any 
of  the  specific  operations  named  in  the 
statute  will  not,  of  course,  preclude  ap¬ 
plication  of  the  exemption  to  him  in  any 
workweek  in  which  he  does  actually  and 
physically  engage  in  such  operations. 

“handling” 

§  780.726  Exempt  *‘handling'\ 

Neither  the  minimum-wage  nor  the 
maximum-hours  provisions  of  the  Act 
apply  with  respect  to  an  individual  em¬ 
ployed  within  the  area  of  production  (as 
defined  by  the  Secretary  of  Labor) ,  who 
is  engaged  in  the  “handling”  of  agricul¬ 
tural  or  horticultural  commodities  for 
market.  It  is  clear  from  what  has  al-.y 
ready  been  said  that  an  employee  is,  for 
purposes  of  the  exemption,  so  engaged 
only  if  he  himself  is  actually  and  physi¬ 
calise  engaged  in  “handling”  commod¬ 
ities,  and  then  only  if  the  commodities 
he  handles  are  “agricultural  or  horticul¬ 
tural  commodities”  within  the  meaning 
of  the  Act  and  are  being  handled  “for 
market.”  Although  exemption  of  em¬ 
ployees  engaged  in  making  dairy  prod¬ 
ucts  is  expressly  provided  for  by  another 
clause,  employees  of  receiving  stations 
who  do  not  engage  in  such  operations 
may  be  exempt  if  they  are  engaged  in 
handling  of  milk  or  cream  within  the 
area  of  production  and  for  market.  It 
should  be  remembered  that  the  perform¬ 
ance  of  further  operations  on  the  com¬ 
modities  handled  by  an  employee  may 
defeat  the  exemption  for  “handling”  if 
such  operations  are  performed  by  his 
employer  and  if  they  change  the  form 
of  the  commodities  so  that,  when  he  dis¬ 
poses  of  them,  they  are  no  longer  “agri¬ 
cultural  or  horticultural  commodities.” 
In  such  event,  the  employee  cannot  be 
said  to  be  engaged  in  handling  them  “for 
market.”  The  fact  that  the  “handling 
*  ♦  *  of  livestock”  is  an  operation  spe¬ 
cifically  mentioned  in  section  7(c)  (pro¬ 
viding  a  partial  exemption  from  the 
overtime  provisions  of  the  Act)  does  not 
indicate  that  section  13(a)  (10)  is  inap¬ 
plicable  to  this  operation.  Livestock, 
imtil  slaughtered,  is  an  agricultural  com¬ 
modity  and  the  specification  of  the  term 
“handling”  in  this  section  as  well  as  in 
section  7(c)  indicates  the  intention  of 
Congress  to  grant  the  total  exemption 
to  such  operations  where  the  “area  of 
production”  and  “for  market”  require¬ 
ments  are  satisfied.  (Compare  Maneja 
V.  Waialua,  349  U.S.  254,  with  Stratton  v. 
Farmers  Produce  Co.,  134  P.  2d  825.) 

§  780.727  Activities  included  in  “han¬ 
dling’^. 

The  term  “handling,”  as  applied  to 
agricultural  or  horticultural  commodi¬ 
ties,  connotes  physical  contact  with  the 
commodities  themselves,  but  does  not 
embrace  “processing”  operations  (see 
§  780.729) .  The  term  has  reference  to 
those  physical  operations  customarily 
performed  in  obtaining  agricultural  or 
horticultural  commodities  from  pro¬ 
ducers’  farms,  transporting  them  to 
market  or  to  an  establishment  where 
further  operations  are  to  be  performed 
in  preparation  for  market,  receiving  and 
unloading  them  at  such  an  establish- 
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ment,  weighing  or  counting  them  » 
otherwise  determining  upon 
basis  the  producer  is  to  be  paid  nw 
ing  them  within  the  establishm^ 
moving  them  from  one  place  to  ano2 
therein,  delivering  them  to  warehouse 
or  to  conveyances  for  their  transpo^ 
tion  away  from  the  establishment  and 
transporting  them  away  from  the  4ta^ 
lishment  (Tobin  v.  Flour  Mills  of 
America,  185  F.  2d  596;  Holt  v.  Barnes- 
ville  Farmers  Elevator  Co.,  145  p  2h 
250).  “Handling”  includes  the  loa^ 
of  the  commodities  on  trucks,  wag^ 
etc.  in  the  producers’  fields  or  at  coi^ 
centration  points.  It  also  includes 
transportation  of  the  agricultural  com¬ 
modities  from  farm  to  concentration 
points  or  to  establishments  where  fur¬ 
ther  operations  are  to  be  performed* 
between  such  establishments,  and  away 
ffom  such  establishments.  Employees 
delivering  farm  products  to  market  who 
because  they  are  not  employed  by  a 
farmer,  are  not  within  the  agricultural 
exemption  provided  by  section  13(a)(6), 
may  nevertheless  be  exempt  under  sec¬ 
tion  13(a)  (10)  if  they  are  employed 
“within  the  area  of  production”  and  the 
commodities  they  transport  are  “agri¬ 
cultural  or  horticultural  commodities." 
In  establishments  where  the  commoditia 
are  prepared  for  market,  the  assembling, 
sorting,  binning,  piling,  or  stacking  of 
the  commodities  are  typical  “handling" 
operations.  In  the  case  of  livestoA 
temporarily  held  at  pens  pending  sale  w 
shipment,  the  penning,  feeding,  water¬ 
ing,  and  bedding  down  of  the  animals 
would  be  additional  examples.  Where 
the  agricultural  or  horticultural  com¬ 
modities  are  packed  (see  §|  780.730  et 
seq.)  for  market  without  changing  thdr 
natural  form,  “handling”  includes  mol¬ 
ing  the  bags,  boxes,  cases,  barrels,  bales, 
coops,  and  other  loaded  containers  to 
wagons,  trucks,  railroad  cars  or  otha 
conveyances. 

§  780.728  Activities  not  included  ii 
“handling”. 

Activities  that  change  the  natural 
form  of  agricultural  or  horticultural 
commodities  are  not  “handling”  the 
commodities  within  the  meaning  of  the 
Act.  Also,  activities  that  are  not  a  part 
of  the  actual  handling  of  the  commodi¬ 
ties  are  not  “handling”  merely  because 
they  are  necessary  to  the  handling  oper¬ 
ations.  For  example,  the  repair  and  up¬ 
keep  of  facilities  used  in  handling 
agricultural  or  horticultural  commodi¬ 
ties,  the  icing  of  trucks  and  refrigerated 
cars  used  in  transporting  them  (CSordon 
V.  Paducah  Ice  Mfg.  Co.,  41  F.  Supp.  9M 
( W.D.  Ky.) ) ,  or  contracting  activities  in 
connection  with  the  acquisition  of  than 
do  not  constitute  “handling”  within  the 
meaning  of  the  exemption.  Further,  it 
is  clear  that  the  clerical  work  necessary 
to  maintain  accounts  regarding  the  com¬ 
modities  handled  or  payrolls  for  the 
employees  who  handle  them  is  not  the 
“handling”  of  the  commodities. 

§  780.729  Handling  as  a  part  of  pr<*' 
essing. 

Although  “handling”,  within  tiie 
meaning  of  section  13(a)  (10),  does  not 
include  processing  operations  (see 
Abram  v.  San  Joaquin  Cotton  Oil  CJo-* 
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46  F  Supp.  969  (S.D.  Calif.) ) ,  in  some 
Lses  handling  may  be  an  integral  part 
^Vprocessing  operation,  in  which  case 
applicability  of  the  exemption  would 
^pend  upon  whether  or  not  that  proc- 
gssing  operation  is  a  named  operation, 
por  example,  moving  fruits  or  vegetables 
from  'one  operation  to  another  in  the 
course  of  canning  is  exempt  not  as 
"handling”  as  named  in  section  13(a) 
(10)  but  because  it  is  considered  an  inte¬ 
gral  part  of  canning  operations.  In 
other  situations  handling  may  itself  con¬ 
stitute  a  processing  operation,  as  in  the 
piling  of  tobacco  in  the  course  of  bulk¬ 
ing.  Bulking,  like  slaughtering,  results 
in  a  substantial  change  in  the  natural 
form'of  the  commodity  and  since  it  is 
not  a  named  processing  operation,  the 
exemption  is  not  applicable.  (See 
Mitchell  V.  Budd,  350  U.S.  473,  Puerto 
Rico  Tobacco  Marketing  Coop.  Assn.  v. 
McComb,  181  F.  2d  697  (C.A.  1)  and 
Subpart  D  of  this  Part  780.) 

/  "packing” 

§  780.730  Exempt  “packing”. 

Neither  the  minimum-wage  nor  the 
maximum-hours  provisions  of  the  Act 
apply  with  respect  to  an  individual  em¬ 
ployed  within  the  area  of  production,  (as 
defined  by  the  Secretary  of  Labor) .  who 
is  engaged  in  the  “packing”  of  agricul¬ 
tural  or  horticultural  commodities  for 
market.  It  is  clear  from  what  has  previ¬ 
ously  been  said  that  an  employee  is,  for 
purposes  of  the  exemption,  engaged  in 
the  named  operations  only  if  he  himself 
is  actually  and  physically  engaged  in 
"packing”  commodities,  and  then  only 
if  the  commodities  he  is  engaged  in 
packing  are  “agricultural  or  horticul¬ 
tural  commodities”  within  the  meaning 
of  the  Act  and  are  being  packed  “for 
market.” 

§  780.731  Activities  included  and  ex¬ 
cluded. 

The  term  “packing”  refers  generally 
to  the  physical  operations  involved  in 
placing  agricultural  or  horticultural 
commodities  in  containers,  and  then 
closing  and  fastening  those  containers. 
Examples  of  specific  activities  typically 
included  as  a  part  of  this  operation  are 
placing  such  commodities  as  fresh  fruits, 
vegetables,  and  eggs  in  boxes,  cartons, 
crates  or  other  suitable  containers;  bag¬ 
ging  unshelled  nuts;  and  sacking  grains. 
Also  included  as  an  actual  part  of  the 
packing  operation  itself  are  labeling  the 
containers,  pre-cooling  in  the  packing 
plant  by  means  of  ice,  water,  or  cold  air, 
and  placing  layers  of  crushed  ice  in  the 
containers  with  the  commodities.  As¬ 
sembling  box  shook  and  crates  and 
stapling  knocked  down  cartons  for  cur¬ 
rent,  use  in  the  packing  house  are  also 
included  as  a  part  of  packing  whether 
done  by  employees  of  the  packer  or  of 
an  independent  contractor.  On  the 
other  hand,  repacking,  freezing  the 
commodities  as  distinguished  from  pre- 
cooling,  and  manufacturing  the  contain¬ 
ers  themselves,  are  not  considered  a  part 
of  packing.  Also  not  included  are  such 
processing  operations  as  meat  packing, 
bulking  tobacco,  and  such  operations  as 
cutting  and  trimming  celery  to  heart 
size. 


“storing” 

§  780.732  Exempt  **8toring”. 

Neither  the  minimum-wage  nor  the 
maximum  hours  provisions  of  the  Act 
apply  with  respect  to  an  individual  em¬ 
ployed  within  the  area  of  production  (as 
defined  by  the  Secretary  of  Labor) ,  who 
is  engaged  in  the  “storing”  of  agricul¬ 
tural  or  horticultural  commodities  for 
market.  It  is  clear  from  what  has  al¬ 
ready  been  said  that  an  employee  is,  for 
purposes  of  the  exemption,  engaged  in 
the  named  operations  only  if  he  himself 
is  actually  and  physically  engaged  in 
“storing”  of  commodities,  and  then  only 
if  the  commodities  he  is  engaged  in 
storing  are  “agricultural  or  horticultural 
commodities”  within  the  meaning  of  the 
Act  and  are  being  stored  “for  market.” 
So  long  as  these  requirements  are  met 
and  the  area  of  production  requirement 
is  satisfied,  the  mere  fact  that  the  com¬ 
modities  stored  have  been  previously 
packed,  handled,  or  otherwise  prepared 
for  market  without  effecting  any  change 
in  their  natural  form  will  not  render  the 
exemption  inapplicable  to  an  employee 
engaged  in  the  storing  operations,  even 
though  the  earlier  operations  were  per¬ 
formed  in  another  establishment.  Stor¬ 
ing  of  frozen  fruits  or  vegetables  is  not 
within  the  exemption,  since  they  are  no 
longer  agricultural  or  horticultural  com¬ 
modities  within  the  meaning  of  the  Act. 

§  780.733  Activities  included  and  ex¬ 
cluded. 

The  term  “storing”  refers  to  physical 
operations  customarily  performed  in 
caring  for  agricultural  or  horticultural 
commodities.  Among  the  specific  activi¬ 
ties  considered  a  part  of  storing  are  plac¬ 
ing  the  commodities  in  the  storage  facil¬ 
ity;  caring  for  them  while  there;  and 
removing  them  from  the  storage  facility 
to  conveyances  used  for  their  subsequent 
shipment  (Tobin  v.  Flour  Mills  of  Amer¬ 
ica,  185  F.  2d  596;  Holt  v.  Barnesville 
Farmers  Elevator  Co.,  145  F.  2d  250). 
“Storing”  broadly  includes  any  non¬ 
processing  activities  performed  in  taking 
care  of  agricultural  or  horticultural 
commodities  such  as  guarding  them  and 
operating  machinery  controlling  the 
temperature  at  which  they  must  be 
stored.  Watchmen  may  consequently  be 
physically  engaged  in  “storing”  (Jenkins 
V.  Durkin,  208  F.  2d) .  The  repairing  of 
the  storage  facilities  is' not,  however,  a 
part  of  storing  (Colbeck  v.  Dairyland 
Creamery  Co.,  70  S.D.  283,  17  N.W.  2d 
262) ;  nor  are  activities  which  are  actu¬ 
ally  a  part  of  processing  operations. 
Thus,  the  brining  of  cherries  or  cucum¬ 
bers,  which  changes  the  chemical  con¬ 
tent  of  those  commodities,  and  the  cold¬ 
packing  (packing  with  sugar  and  placing 
into  cold  storage)  or  freezing  of  fruit 
or  vegetables  are  preserving  or  processing 
operations  and  not  “storing”.  Nor  does 
“storing”  include  the  icing  of  refrigera¬ 
tor  cars  and  trucks  used  in  the  transpor¬ 
tation  of  perishable  commodities 
(Gordan  v.  Paducah  Ice  Mfg.  Co.,  41 
F.  Supp.  980),  and  other  operations 
which,  although  perhaps  necessary  to 
the  storing  of  agricultural  or  horticul¬ 
tural  commodities  are  not  a  part  of 
caring  for  the  commodities  in  a  storage 
facility. 


“compressing” 

§  780.734  Exempt  ‘^compressing”. 

Neither  the  minimum-wage  nor  the 
maximum-hours  provisions  of  the  Act 
apply  with  respect  to  an  individual  em¬ 
ployed  within  the  area  of  production  (as 
defined  by  the  Secretary  of  Labor) ,  who 
is  engaged  in  the  “compressing”  of  agri¬ 
cultural  or  horticultmal  commodities 
for  market.  It  is  clear  from  what  has 
already  been  said  that  an  employee  is, 
for  purposes  of  the  exemption,  engaged 
in  the  named  operations  only  if  he  him¬ 
self  is  actually  and  physically  engaged 
in  “compressing”  and  then  only  if  the 
commodities  in  the  compressing  of  which 
he  engages  are  “agricultural  or  horti¬ 
cultural  cbinmodities”  within  the  mean¬ 
ing  of  section  13(a)  (10)  and  are  being 
compressed  “for  market.”  Furthermore, 
the  significance  of  the  term  “agricul¬ 
tural  or  horticultural  commodities”  is 
in  this  case  limited  by  the  term  descrip¬ 
tive  of  the  operation.  “Compressing” 
is  a  term  generally  applied  to  the  cotton 
industry  only,  and  the  legislative  history 
indicates  the  intention  of  Congress  to 
give  it  such  an  application  here.  In 
practical  effect,  therefore,  the  exemption 
is  limited  to  the  compressing  of  cotton 
for  market. 

§  780.735  Activities  included  and  ex¬ 
cluded. 

The  term  “compressing”,  as  used  in 
section  13(a)  (10),  refers  exclusively  to 
the  process  of  compressing  bales  of 
ginned  cotton  into  standard  or  high- 
density  bales  and  the  recompressing  of 
standard-density  into  high-density  bales. 
For  purposes  of  the  exemption,  “com¬ 
pressing”  is  considered  to  include  not 
only  the  actual  manipulation  of  the 
presses  wherein  the  baled  cotton  lint  is 
compressed  but  also  the  operations  im¬ 
mediately  related  thereto  and  per¬ 
formed  in  connection  therewith  as  in¬ 
tegral  parts  of  a  single  uninterrupted 
process.  The  term  therefore  includes 
receiving  and  weighing  the  baled  cotton 
lint  at  the  compressing  establishment, 
moving  the  bales  to  the  presses,  placing 
the  baled  cotton  lint  in  the  presses,  oper¬ 
ating  the  presses,  removing  and  tying 
steel  bands  around  the  bales,  and  moving 
the  bales  from  the  presses.  It  does  not, 
however,  refer  to  the  process  of  pressing 
any  commodities  other  than  cotton,  such 
as  cottonseed,  flaxseed,  tung  nuts,  pea¬ 
nuts,  fruits  or  vegetables,  sugar  cane  or 
beets,  or  soybeans,  all  of  which  are  fre¬ 
quently  subjected  to  a  form  of  pressing 
operation  in  extracting  oil,  juice,  or 
syrup  (Abram  v.  San  Joaquin  Cotton  Oil 
Co.,  46  F.  Supp.  969,  973  (extracting  oil 
from  cottonseed)). 

“pasteurizing” 

§  780.736  Exempt  pasteurizing”. 

Neither  the  minimum-wage  nor  the 
maximum-hours  provisions  of  the  Act 
apply  with  respect  to  an  individual  em¬ 
ployed  within  the  area  of  production  (as 
defined  by  the  Secretary  of  Labor)  who 
is  engaged  in  the  “pasteurizing”  of  agri¬ 
cultural  or  horticultural  commodities  for 
market.  It  is  clear  from  what  has  al¬ 
ready  been  said  that  an  employee  is,  for 
purposes  of  the  exemption,  engaged  in 
the  named  operations  only  if  he  himself 
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is  actually  and  physically  engaged  in  the 
“pasteurizing”  of  commodities,  and  then 
only  if  the  commodities  he  is  engaged  in 
pasteurizing  are  “agricultural  or  horti¬ 
cultural  commodities”  within  the  mean¬ 
ing  of  the  Act  and  are  being  pasteurized 
“for  market.”  If  the  commodities  be¬ 
ing  pasteurized  are,  as  is  commonly  the 
case,  raw  milk  or  cream,  the  operation 
will  result  in  a  “dairy  product”  (see 
§  780.766)  and  the  employee,  if  the  area 
of  production  requirement  is  not,  will  be 
exempt  because  he  is  “making  *  *  * 
dairy  products”  even  if  the  operation  is 
performed  for  fui'ther  processing  rather 
than  “fon  market”. 

§  780.737  Activities  included  in  “pas¬ 
teurizing*'. 

As  used  in  section  13(a)  (10)  “pasteur¬ 
izing”  refers  to  the  process  of  inhibiting 
the  growth  of  undesirable  bacteria  and 
organisms  by  the  application  of  heat. 
The  term  usually  refers  to  the  perform¬ 
ance  of  this  operation  on  raw  milk  or 
cream.  When  so  performed,  the  opera¬ 
tion  consists  of  heating  the  fluid  milk 
or  cream,  holding  it  at  a  high  tempera¬ 
ture,  and  then  cooling  it.  For  purposes 
of  the  exemption,  “pasteurizing”  is  con¬ 
sidered  to  include  also  the  placing  of 
such  milk  or  cream  into  bottles  or  other 
suitable  containers. 

“drying” 

§  780.738  Exempt  “drying”. 

Neither  the  minimum-wage  nor  the 
maximum-hours  provisions  of  the  Act 
apply  with  respect  to  an  individual  em¬ 
ployed  within  the  area  of  production  (as 
defined  by  the  Secretary  of  Labor) ,  who 
is  engaged  in  the  “drying”  of  agricul¬ 
tural  or  horticultural  commodities  for 
market.  It  is  clear  from  what  has  al¬ 
ready  been  said  that  an  employee  is,  for 
purposes  of  the  exemption,  engaged  in 
the  named  operations  only  if  he  himself 
is  actually  and  physically  engaged  in 
“drsdng”  commodities  and  then  only  if 
the  commodities  in  the  drying  of  which 
he  engages  are  “agricultural  or  horticul¬ 
tural  commodities”  within  the  meaning 
of  the  Act  and  are  being  dried  “for  mar¬ 
ket.”  The  exemption  does  not  extend  to 
the  drying  of  nonagricultural  and  non- 
horticultural  commodities  such  as  uncul¬ 
tivated  moss  or  lumber,  or  to  the  drying 
of  commodities  that  have  ceased  to  be 
agricultural  or  horticultural  commodities 
by  reason  of  a  change  effected  in  their 
natural  state,  such  as  fermented  or 
stemmed  tobacco  or  broken  and  sep¬ 
arated  eggs.  It  should  be  noted  that  the 
making  of  dairy  products  by  means  of 
drying  operations  may  be  exempt  under 
another  clause  of  this  section  without 
regard  to  the  character  of  the  commodity 
dried  or  whether  it  is  dried  for  market. 

§  780.739  Activities  included  in  “dry¬ 
ing”. 

The  term  “drying”  refers  to  operations 
performed  on  agricultural  or  horticul¬ 
tural  commodities  to  remove  or  reduce 
their  moisture  content.  It  includes  op¬ 
erations  frequently  described  as  “de¬ 
hydrating.”  The  drying  itself  may  be 
performed  by  natural  methods,  such  as 
heating  in  the  sun,  or  by  mechanical 
methods,  such  as  ovens  and  furnaces. 


Typical  commodities  on  which  this  op¬ 
eration  may  be  performed  are  fruits, 
vegetables,  eggs,  hay,  rice,  sorghum,  and 
tobacco. 

§  780.740  Drying  where  change  in  nat¬ 
ural  form  of  commodities  is  involved. 

The  drying  operations  included  in  the 
exemption  may  be  performed  on  freshly 
harvested  commodities  and  result  in  the 
first  change  in  their  raw  or  natural 
state.  In  such  a  case  it  would  not  matter 
whether  the  drying  is  of  a  kind  custom¬ 
arily  performed  on  the  farm  before  the 
commodities  are  marketed  by  the  farmer. 
In  other  situations  thefirying  operations 
included  in  the  exemption  may  be  per¬ 
formed  on  commodities  which  have  al¬ 
ready  been  changed  from  their  natural 
form  by  operations  performed  on  the 
farm.  In  such  a  case  the  prior  change 
in  form  would  not  render  the  exemption 
inapplicable  so  long  as  the  commodities 
were  produced  by  agricultural  or  horti¬ 
cultural  techniques  and  are,  when  drying 
operations  are  commenced,  still  in  a  form 
in  which  they  are  customarily  marketed 
by  farmers  or  in  w'hich  they  normally 
come  from  the  farm  (see  §  780.712). 
The  degree  to  which  drying  operations 
included  in  the  exemption  will  affect  the 
form  of  the  commodities  on  which  they 
are  performed  will  also  vary.  In  some 
instances,  drying  operations  within  the 
exemption  may  consist  of  lowering  the 
moisture  content  of  the  agricultural  or 
horticultural  commodity  without  sub¬ 
stantially  changing  the  form  in  which 
it  normally  comes  from  the  farm,  as 
when  grain  is  dried  to  permit  its  safe 
storage.  In  other  situations,  the  drying 
may  consist  of  a  process  that  changes 
the  raw  and  natural  form  of  the  com¬ 
modity  to  such  an  extent  that  the  dried 
product  is  no  longer  an  “agricultural  or 
horticultural  commodity”  within  the 
meaning  of  section  13(a)  (10).  Ex¬ 
amples  of  such  commodities  are  dried 
apricots,  raisins,  prunes,  and  dried  eggs. 

§  780.741  Processing  preliminary  to 
actual  drying. 

If  operations  effecting  a  change  in  the 
natural  form  of  an  agricultural  or  horti¬ 
cultural  commodity  are  performed  before 
actual  drying  commences  and  are  of  such 
character  that  the  commodity  to  be  dried 
is  no  longer  an  “agricultural  or  horti¬ 
cultural  commodity”  within  the  meaning 
of  the  exemption,  the  application  of  the 
exemption  may  vary,  depending  on  the 
facts.  The  exemption  is  inapplicable  to 
any  such  operations  prior  to  actual  dry¬ 
ing  that  are  performed  separately  as  an 
independent  process  and  not  as  an  in¬ 
tegral  part  of  a  single  continuous  drying 
or  dehydrating  process.  It  is  also  inap¬ 
plicable  to  any  such  prior  operations 
that  are  not  necessary  steps  in  the  dry¬ 
ing  process.  In  these  situations  the  dry¬ 
ing  also  is  nonexempt  because,  when  it 
commences,  the  commodities  on  which 
it  is  performed  are  not  “agricultural  or 
horticultural  commodities”.  To  illus¬ 
trate,  if  tobacco  is  stemmed  and  then 
immediately  dried,  the  stemming  is  not 
exempt  because  it  is  not  a  necessary 
step  in  the  drying  process  but  a  separate 
and  independent  process  not  named  in 
section  13(a)  (10) ,  and  the  drying  is  not 
exempt  because  it  is  not  performed  on 


“agricultural  or  horticultural  commodi 
ties”  within  the  meaning  of  that  secW 
On  the  other  hand,  where  preparat^ 
processing  operations  on  “agriQuitlJS 
or  horticultural  commodities”  are  nece^ 
sary  steps  in  the  drying  of  such  com¬ 
modities  and  are  performed  as  an  intel 
gral  part  of  a  single  continuous  drying 
process,  such  necessary  operations  ^ 
included  within  the  exemption.  This 
would  be  true,  for  example,  where  pre 
paratory  peeling,  cutting,  pitting,  and 
treating  with  chemicals  are  necessary 
steps  in  the  drying  of  fresh  fruit^ 
are  performed  w'ith  the  drying  as  in- 
tegral  parts  of  a  single  continuoi# 
process. 

“preparing  in  their  raw  or  NATUlAl 

STATE” 

§  780.742  Exempt  “preparing”. 

Neither  the  minimum-wage  nor  the 
maximum-hours  provisions  of  the  Act 
apply  with  respect  to  an  individual  em¬ 
ployed  within  the  area  of  production  (as 
defined  by  the  Secretary  of  Labor) ,  who 
is  engaged  in  “preparing  in  their  raw  or 
natural  state”  agricultural  or  horticul¬ 
tural  commodities  for  market.  It  is 
clear  from  what  has  previously  b^  said 
that  an  employee  is,  for  purposes  of  the 
exemption,  engaged  in  the  named  oper¬ 
ations  only  if  he  himself  is  actually  and 
physically  engaged  in  “preparing"  cmn- 
modities  “in  their  raw  or  natural  state" 
and  then  only  if  the  commodities  thus 
being  prepared  are  “agricultural  or  horti¬ 
cultural  commodities”  within  the  mean¬ 
ing  of  the  Act  and  are  being  thus  pr^ 
pared  “for  market.”  “First  process!^ 
operations,  which  are  the  operaticxa  ini¬ 
tially  changing  the  natural  form  erf  an 
agricultural  or  horticultural  commodity 
are  clearly  not  intended  to  be  included 
in  “preparing  in  their  raw  or  natural 
state,”  since  Congress  expressly  pro¬ 
vided,  in  section  7(c)  of  the  Act,  a  lim¬ 
ited  exemption  from  the  overtime  pro¬ 
visions  only  for  such  operations  within 
the  area  of  production.  Also,  the  ex¬ 
press  provisions  for  exemption  of  em¬ 
ployees  engaged  in  certain  processing 
operations  such  as  canning  or  drying 
would  be  rendered  meaningless  and  un¬ 
necessary  if  “preparing  in  their  raw  or 
natural  state”  were  interpreted  to  in¬ 
clude  “processing.”  The  legislative  his¬ 
tory  discloses  that  the  term  “preparing 
in  their  raw  or  natural  state”  was  used  in 
contradistinction  to  the  term  “proce8^ 
ing”  to  describe  operations  which  leave 
the  original  form  of  the  commodities . 
unchanged.  (81  Cong.  Rec.  7876-7878: 
Maneja  v.  Waialua,  349  U.S.  254;  Puerto 
Rico  Tobacco  Marketing  Co-op  Ass’nv. 
McComb,  181  F.  2d  697;  Bowie  v.  Gonza¬ 
lez,  117  F.  2d  11;  Abram  v.  San  Joaquin 
Cotton  Oil  Co.,  46  F.  Supp.  969  (SD. 
Calif. ) .  Cf .  Fleming  v.  Farmers  Peanut 
Co.,  128  F.  2d  404). 

§  780.743  “Raw  or  natural  slate”. 

Preparing  an  agricultural  or  horti¬ 
cultural  commodity  “in”  its  “raw  ot 
natural  state”  requires  that  the  com¬ 
modity  both  be  in  such  state  when  the 
operations  are  performed  and  not  be 
changed  from  such  state  by  the  opera¬ 
tions.  It  is  therefore  necessary  to  too*  j 
what  the  “raw  or  natural  state”  of  the 
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pj^rticular  commodity  is,  as  well  as  the 


ellect  on  such  of  the  particular  opera¬ 


tions  A  number  of  factors  must  be  con- 


in  their  relationships  to  the  spe- 
Sflc  situation  (Puerto  Rico  Tobacco 
uirketing  Co-op  Ass’n  v.  McComb,  181 
Siod  697).  As  a  general  rule,  however, 
f  •  „ords  “raw  or  natural  state”,  as  ap- 
lied  to'  agricultural  or  horticultural 
Jo^odities  for  purposes  of  the  exemp- 
t^nare  considered  to  describe  the  con- 
HUion  of  such  commodities  as  they  ar^ 
rustomarUy  harvested  and  marketed  by 
the  farmer  or  as  they  normally  come 
from  the  farm.  When  an  operation 
changes  this  condition  in  significant  re¬ 
jects  the  commodity  is  no  longer  in  its 
or  natural  state”.  Puerto  Rico  To¬ 
bacco  Marketing  Co-op  Ass’n  V.  McComb, 
181  F.  2d  697;  Bowie  v.  Gtonzalez,  117  F. 
2d  11:  of.  Fleming  v.  Farmers  Peanut  Co. 
128  F.  2d  404.  “Raw  or  natural  state,” 
as  the  phrase  is  here  used,  is  not  synony¬ 
mous  with  “fresh,”  as  used  in  the  lan¬ 
guage  of  section  7(c)  providing  an  ex¬ 
emption  from  the  overtime  requirements 
for  employers  engaged  in  the  first  proc¬ 
essing,  etc.  of  perishable  or  seasonal 
“fresh”  fruits  or  vegetables.  Thus,  the 
exemption  imder  consideration  here  may 
apply  to  operations  performed  on  un¬ 
shelled  nuts  and  on  dry  edible  beans  not¬ 
withstanding  both  these  commodities  are 
outside  the  category  of  “fresh”  fruits  or 
vegetables  for  purposes  of  section  7(c). 


§  780.744  General  characteristics  of  in¬ 
cluded  operations. 


The  term  “preparing  in  their  raw  or 
natural  state,”  as  used  in  this  exemption, 
refers  to  a  wide  variety  of  relatively 
simple,  non-processing  operations  at  the 
conclusion  of  which  the  product  is  still 
an  agricultural  or  horticultural  com¬ 
modity.  The  legislative  history  indicates 
that  these  operations  should  be  such 
simple  ones  as  washing  the  raw  com- 
mo^ty.  (See  colloquy  among  Senators 
Bartley,  Schwellenbach,  and  Black,  81 
Cong.  Rec.  7876-7878.)  While  these  op¬ 
erations  may  be  performed  either  on  or 
off  the  farm,  the  commodities  must  re¬ 
main  in  their  raw  or  natural  state  from 
the  banning  to  the  end  of  the  opera¬ 
tion.  Included  under  this  term  are  those 
non-processing  operations  which  make 
no  substantial  changes  in  either  the 
physical  structure  or  chemical  content  of 
the  commodities,  although  they  may 
affect  their  general  outward  appearance, 
as  in  the  case  of  washing  or  waxing. 


§  780.745  Operations  on  particular  com¬ 
modities. 


Application  of  the  principles  just  dis¬ 
cussed  to  the  many  varieties  of  opera¬ 
tions  performed  on  the  different  types 
of  agricultural  or  horticultm-al  commod¬ 
ities  requires  an  ascertainment  of  the 
condition  of  the  particular  commodities 
as  they  normally  come  from  the  farm 
and  of  the  effect,  if  any,  on  such  condi¬ 
tion  which  is  produced  by  the  particular 
operations  in  question.  What  operations 
do  and  what  operations  do  not  constitute 
“preparing  in  their  raw  or  natural  state” 
of  particular  commodities  when  these 
twts  are  applied  is  illustrated  by  the 
typical  examples  given  in  the  following 
sections  of  operations  commonly  per- 
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formed  on  the  commodities  there 
described, 

§  780.746  Fruits  and  vegetables. 

Among  the  non-processing  operations 
which  are  included  in  preparing  fruits  or 
vegetables  in  their  raw  or  natural  state 
are  cleaning,  trimming,  washing,  polish¬ 
ing,  grading,  sizing,  sorting,  hand-pick¬ 
ing,  coloring,  cooling  (including  vacuum 
and  hydro-cooling) ,  and  wrapping.  Ex¬ 
cluded  processing  operations  are  peeling, 
cutting,  slicing,  chopping,  shredding, 
dicing,  freezing,  pressing,  squeezing, 
stemming,  and  pickling. 

§  780.747  Grain,  seeds,  and  field  crops. 

Cleaning,  shucking  corn,  threshing 
grain  and  dry  edible  beans,  sorting,  grad¬ 
ing,  fumigating,  disinfecting,  and  mixing 
are  among  the  included  non-processing 
operations  (Holt  v.  Barnesville  Farmers 
Elevator  Co.,  145  F.  2d  250;  Remington 
V.  Shaw,  52  F.  Supp.  465).  Shelling  corn 
for  feed,  seed,  or  industrial  use  is  also 
considered  to  be  in  this  category.  Such 
corn  which  is  normally  marketed  by  the 
farmer  in  its  shelled  form  is  to  be  dis¬ 
tinguished  from  corn  harvested  as  a 
perishable  fresh  vegetable  to  be  prepared 
for  human  consumption  as  “corn  on  the 
cob”  or  as  canned  or  frozen  com. 
Cracking,  grinding,  crushing,  chopping, 
milling  and  such  operations  as  hulling 
rice  are  processing  operations  which  are 
not  included.  Manufacturing  feeds  from 
various  grains  or  straw  paper  from  wheat 
straw  are  also  not  included. 

§  780.748  Hemp,  flax,  and  other  fibre 
crops. 

Decortication  is  a  processing  opera¬ 
tion  which  is  not  included  in  preparing 
these  crops  in  their  raw  or  natural  state. 

§  780.749  Nursery  stock. 

Cleaning,  waxing,  trimming  and  grad¬ 
ing  are  some  of  the  non-processing  op¬ 
erations  included  in  the  preparing  of 
nursery  stock  in  its  raw  or  natural  state. 
The  term  “nursery  stock”  includes 
shrubs,  vines,  and  flowers,  and  fruit,  nut, 
shade,  vegetable,  and  ornamental  plants 
or  trees  (but  not  Christmas  trees  or 
forest  tree  seedlings) .  In  this  connection 
also  see  §§  780.710  and  780.711. 

§  780.750  Nuts. 

In  preparing  nuts  in  their  raw  or 
natural  state,  cleaning,  grading,  sizing, 
and  sorting  unshelled  nuts  are  some  of 
the  non-processing  operations  included. 
Nuts  in  most  instances  are  customarily 
marketed  by  farmers  in  the  shell.  In 
this  respect  they  are  unlike  such  com¬ 
modities  as  dry  edible  beans  which  are 
usually  removed  from  their  covering  by 
the  farmer  before  marketing.  The  shell¬ 
ing  of  nuts,  therefore,  is  considered  a 
processing  operation  which  alters  the 
structure  of  the  nut  as  an  agricultural  or 
horticultural  commodity  (cf.  Fleming  v. 
Farmers  Peanut  Co.,  128  F.  2d  404) ,  and 
like  cracking,  picking,  or  roasting,  is  not 
included  in  this  exemption.  Subsequent 
operations  on  the  nut  meats,  such  as 
roasting  or  manufacturing  them  into  nut 
butter,  are  also  processing  and  not  in¬ 
cluded. 
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§  780.751  Sugarcane  and  sugar  beets. 

Making  raw  sugar  or  syrup  from  these 
commodities  is  a  processing  operation 
which  is  not  included  in  “preparing  in 
their  raw  or  natural  state”.  See  Mane j  a 
V.  Waialua,  349  U.S.  254;  Bowie  v.  Gon¬ 
zalez,  117  F.  2d  11. 

§  780.752  Tobacco. 

Stripping  (pulling  the  leaves  from  the 
stalk) ,  tying  the  leaves^into  hands,  grad¬ 
ing,  and  sorting  are  among  the  non¬ 
processing  operations  which  are  included 
in  preparing  in  the  raw  or  natural  state, 
when  performed  on  unstemmed  and  un¬ 
fermented  tobacco.  However,  ferment¬ 
ing  or  bulking  (“a  process  which  changes 
the  natural  state  of  the  freshly  cured 
tobacco  as  significantly  as  milling 
changes  sugar  cane” — see  Mitchell  v. 
Budd,  350  U.S.  473),  stemming  (remov¬ 
ing  the  center  rib  from  the  leaves — see 
Puerto  Rico  Tobacco  Marketing  Co-op 
Ass’n  V.  McComb,  181  P.  2d  697),  and 
other  processing  operations,  such  as 
making  cigars,  cigarettes,  and  plug, 
chewing,  or  pipe  tobacco,  are  excluded. 

§  780.753  Poultry  and  livestock. 

Since  livestock  and  poultry  cease  to  be 
agricultural  commodities  when  they  are 
slaughtered,  neither  the  slaughtering  nor 
any  subsequent  operation  performed  on 
the  carcasses,  meat,  hides,  or  by-prod- . 
ucts  in  preparation  for  market  can  con¬ 
stitute  the  “preparing  in  their  raw  or 
natural  state”  of  agricultural  or  horti¬ 
cultural  commodities. 

§  780.754  Eggs. 

Candling,  sizing,  grading,  cooling, 
waxing,  and  oiling  are  included  in  the 
preparing  of  eggs  in  their  raw  or  natural 
state.  Breaking,  separating,  mixing,  and 
freezing  are  excluded. 

§  780.755  Milk. 

Cooling,  testing,  and  standardizing 
(blending  batches  of  raw  milk  of  different 
butterfat  content)  are  included  in  pre¬ 
paring  milk  in  its  raw  or  natural. state. 
(Since  these  operations  are  not  “making 
*  *  *  dairy  products”,  employees  who 
do  not  perform  them  for  market”  can 
be  exempt  under  section  13(a)  (10)  only 
where  the  operations  are  performed  as 
an  integral  part  of  a  process  of  making 
such  products,  as  explained  in  §  780.770) . 

§  780.756  Wool. 

Preparing  wool  in  its  raw  or  natural 
state  includes  cleaning  and  grading. 

§  780.757  Fur. 

In  the  case  of  fur  which  is  an  agricul¬ 
tural  commodity  (see  §  780.710) ,  the 
cleaning  and  grading  of  the  raw  fur  is 
included  in  preparing  in  the  raw  or 
natural  state. 

“canning” 

§  780.758  Exempt  ^‘canning''. 

Neither  the  minimum-wage  nor  the 
maximum -hours  provisions  of  the  Act 
apply  with  respect  to  an  individual  em¬ 
ployed  within  the  area  of  production  Cas 
defined  by  the  Secretary  of  Labor) ,  who 
is  engaged  in  the  “canning”  of  agricul¬ 
tural  or  horticultural  commodities  for 
market.  It  is  clear  from  what  has  pre- 
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viously  been  said  that  an  employee  is,  for 
purposes  of  the  exemption,  engaged  in. 
the  named  operations  only  if  he  himself 
is  actually  and  physically  engaged  in 
“canning”  and  then  only  if  the  com¬ 
modities  in  the  canning  of  which  he  en¬ 
gages  are  “agricultural  or  horticultural 
commodities”  within  the  meaning  of  the 
Act  and  are  being  canned  “for  market”. 
Employees  who  can  wild  fruits  or  jellies 
or  preserves  made  therefrom,  for  ex¬ 
ample,  are  not  exempt  as  engaged  in 
canning  agricultural  or  horticultiu’al 
commodities.  The  “canning”  of  “agri¬ 
cultural  or  horticultural  commodities” 
includes  all  operations  necessary  for  the 
transformation  of  such  a  commodity 
from  its  natural  state  into  a  canned 
product  by  a  single  continuous  process, 
even  though  the  natural  state  of  the 
commodity  is  destroyed  by  such  opera¬ 
tions  some  time  before  it  is  actually 
sealed  hermetically  in  the  can.  Recan¬ 
ning  is  not  the  canning  of  “agricultural 
or  horticultural  commodities”  because 
the  natural  state  of  the  commodities  has 
been  destroyed  by  the  original  canning 
operations.  Canning  of  commodities  for 
subsequent  recanning  is  not  canning 
“for  market”  (see  §  780.713,  §§  780.715- 
780.717).  It  should  be  noted  that  the 
canning  exemption  provided  by  section 
13(a)  (10)  applies  only  to  employees  “en¬ 
gaged  in”  canning,  and  thus  differs  from 
the  exemption  from  overtime  only  for 
canning  fresh  fruits  and  vegetables 
which  is  provided  in  section  7(c)  of  the 
Act.  As  explained  in  sUbpart  3  of  this 
Part  780,  the  latter  exemption  applies 
to  employees  in  a  place  of  employment 
where  their  employer  is  engaged  in  such 
canning,  including  employees  whose 
work  is  a  necessary  incident  to  the  can¬ 
ning  as  well  as  those  engaged  in  the 
canning  itself. 

§  780.759  Canning  of  mixtures  con¬ 
taining  products  other  than  specified 
commodit  ies. 

The  canning  exemption  in  section  13 
(a)  (10)  is  by  its  terms  limited  to  the 
“canning”  of  “agricultural  or  horticul¬ 
tural  commodities”.  For  purposes  of  the 
exemption  it  is  not  enough  that  agricul¬ 
tural  or  horticultural  commodities  in  the 
form  in  which  they  are  harvested  and 
marketed  by  the  farmer  constitute  a 
part,  or  even  a  principal  part,  of  what 
is  canned.  An  employee  cannot  be  said 
to  be  engaged  in  canning  “agricultural 
or  horticultural  commodities”  if  a  sub¬ 
stantial  part  of  the  ingredients  of  the 
product  being  canned  consists  of  com¬ 
modities  outside  this  category.  In  de¬ 
termining  whether  the  amount  of  for¬ 
eign  ingredient  is  substantial,  the  nature 
and  degree  of  change  in  the  product 
resulting  from  the  addition  of  the  foreign 
ingredients  may  properly  be  taken  into 
consideration.  The  canning  of  marma¬ 
lade,  tamales,  chili  or  meat  products,  for 
example,  is  not  an  exempt  operation 
since  a  substantial  part  of  the  ingre¬ 
dients  used  are  not  agricultural  com¬ 
modities  within  the  meaning  of  the  ex¬ 
emption.  As  an  enforcement  policy, 
sugar  and  S3uiip  used  as  a  packing 
medium  in  the  ordinary  canning  of  fresh 
fruits  or  vegetables  is  not  considered  to 
be  a  foreign  ingredient.  If  the  com¬ 


modity  being  canned  contains  only  an 
insubstantial  amount  of  foreign  ingredi¬ 
ents,  the  canning  is  considered  to  be 
canning  of  agricultural  or  horticultural 
commodities  and  the  exemption,  if 
otherwise  applicable  to  the  canning 
operations,  extends  also  in  such  a  case 
to  the  handling  and  preparation  of  the 
foreign  ingredients  for  use  in  the  exempt 
operations. 

§  780.760  Operations  included  in  ‘*can- 
ning”. 

As  used  in  section  13(a)  (10)  of  the 
Act  (as  also  in  secs.  7(c),  13(a)(5), 
and  13(b)(4)),  the  term  “canning” 
means  hermetically  sealing  and  sterliz- 
ing  or  pasteurizing  and  has  reference  to 
a  process  involving  the  performance  of 
such  operations.  Other  operations  per¬ 
formed  in  connection  therewith  as  inte¬ 
gral  parts  of  a  single  uninterrupted 
canning  process  are  included,  whether 
preparatory  to,  concurrent  with,  or  sub¬ 
sequent  to  the  hermetical  sealing  and 
sterlizing  or  pasteurizing  of  the  canned 
product.  There  are  also  certain  subse¬ 
quent  operations  which  are  included 
even  though  performed  after  an  inter¬ 
ruption  in  the  process  (see  H.  Rep.  No. 
1453,  81st  Cong.  1st  sess.,  95  Cong.  Rec. 
14,878,  14.932-14,933;  Mitchell  v.  Myrtle 
Grove  Packing  Co.,  350  U.S.  891;  Tobin 
V.  Blue  Channel  Corp.,  198  F.  2d  245; 
Mitchell  V.  Stinson,  217  F.  2d  214). 
Illustrations  of  the  operations  included 
and  excluded  are  given  in  §§  780.761- 
780.764.  Employees  engaged  in  opera¬ 
tions  which  are  not  themselves  an  inte¬ 
gral  part  of  the  actual  process  of 
canning  the  commodities  are  not  en¬ 
gaged  in  “canning”  within  the  meaning 
of  the  exemption  even  though  their  work 
may  be  necessary  in  some  way  to  the 
cannery  operations  or  may  be  covered 
because  it  is  closely  related  and  directly 
essential  to  such  operations  which  con¬ 
stitute  the  production  of  goods  for  com¬ 
merce  (Mitchell  V.  Stinson,  supra,  and 
see  §  780.764) .  The  term  “canning”  does 
not  include  the  placing  of  commodities 
or  products  in  cans  or  other  containers 
that  are  not  hermetically  sealed  (see 
Johnson  v.  Johnson  &  Co.,  47  F.  Supp. 
650),  nor  does  it  include  hermetically 
sealing  where  no  sterilizing  or  pasteuriz¬ 
ing  operations  are  performed.  Such 
operations  are  “packing”  or  “processing” 
rather  than  “canning”  (H.  Rep.  No.  1453, 
81st  Cong.  1st  sess.) . 

§  780.761  Necessary  preparatory  opera¬ 
tions. 

Among  the  operations  performed  as 
integral  parts  of  a  single  uninterrupted 
canning  process  which  are  included  in 
“canning”  within  the  meaning  of  the 
exemption,  are  necessary  preparatory 
operations  performed  on  the  products 
before  they  are  placed  in  cans,  bottles  or 
other  containers  to  be  hermetically 
sealed  and  sterlized,  as  well  as  the  actual 
placing  of  the  commodities  in  such  con¬ 
tainers  (Tobin  V.  Blue  Channel  Corp., 
198  F.  2d  245;  Mitchell  v.  Myrtle  Grove 
Packing  Co.,  350  U.S.  891) .  Examples  of 
preparatory  operations  that  are  an 
actual  part  of  “canning”  where  per¬ 
formed  as  essential  and  integrated  steps 
in  an  xminterrupted  canning  process  are 
such  activities  as  weighing,  cleaning,  in¬ 


specting,  peeling,  cutting,  squewin 
mixing,  and  cooling  (see  MitS;’ 
Stinson,  217  F.  2d  214).  The  flSj  ’ 
by  the  canner  of  agricultural  or  S? 
cultural  commodities,  to  ^  stored^/ 
protracted  or  indefinite  period  for 
canning,  is  too  remote  from  the  actuS 
canning  to  be  an  integral  part  of 
operation.  Of  itself  such  freezing  is  ^ 
within  the  exemption  because  it  is  to 
canning  rather  than  for  market  and  k 
an  operation,  not  named  in  sectiwi  is 
(a)  (10),  which  changes  the  raw* 
natural  state  of  the  commodities  as  th« 
normally  come  from  the  farm  or  ^ 
harvested  or  marketed  by  fanners.  Be- 
cause  of  such  change,  also,  the  subse¬ 
quent  canning  of  the  frozen  commodities 
would  not  constitute  canning  of  “agri- 
cultural  or  horticultural  commodities" 
within  the  meaning  of  the  exemotkin 
(see  §§  780.713,  780.758). 

§780.762  Operations  subsequent  to  Ik,, 
metical  sealing  and  steriUzing. 

“Canning,”  as  used  in  sectibn  I3(s) 
(10),  also  includes  operations  perfonned 
after  the  hermetic  sealing  and  sterilb. 
ing  or  pasteurizing,  such  as  labeling  the 
cans  and  placing  them  in  cases  or  boxes 
for  shipment,  whether  such  subsetwent 
operations  are  performed  as  part  of  n 
interrupted  or  uninterrupted  PAtwiiig 
process.  Storing  and  shipping  qien. 
tions  performed  by  the  employees  of  the 
cannery  in  connection  with  its  cannfuj 
products,  during  weeks  in  which  canning 
operations  are  going  on,  to  make  room 
for  the  canned  products  coming  off  die 
line  or  to  make  storage  room  are  con¬ 
sidered  a  part  of  canning  for  purpose#  of 
the  exemption.  The  fact  that  sudi 
activities  relate  in  part  to  products  proc¬ 
essed  during  previous  weeks  or  seasons 
would  not  affect  the  application  of  tte 
exemption,  provided  canning  operations, 
such  as  hermetic  sealing  and  sterilizing 
or  labeling,  are  currently  being  carried 


§  780.763  Other  activities  performed  ts 
part  of  “canning”. 

It  is  plain  that  employees  placing  the 
commodities  in  the  cans,  operating  the 
machinery  that  seals  the  cans  or  the 
equipment  that  sterilizes  the  canned 
product,  or  performing  other  operations 
on  the  canning  line,  as  well  as  employees 
providing  steam  for  cooking  the  com¬ 
modities,  are  engaged  in  activities  whiii 
are  integral  parts  of  canning  (see  ToWn 
V.  Blue  Channel  Corp.,  198  P.  2d  245; 
Mitchell  V.  Stinson,  217  F.  2d  214).  In 
addition  to  these  employees  and  those 
engaged  in  the  necessary  preparatory 
and  subsequent  operations  previously  de¬ 
scribed,  there  may  be  employees  per¬ 
forming  other  activities  as  an  inte^ 
part  of  a  single  uninterrupted  cannin? 
process  who  will  be  considered  engaged 
in  “canning”  within  the  meaning  of  to 
exemption.  For  example,  can-loft 
workers,  employees  engaged  in  removiDg 
and  carrying  supplies  from  the  stock- 
room  for  cuiTent  use  in  canning  open- 
tions,  and  employees  whose  duty  it  h 
to  reform  cans,  when  canning  operatioos 
are  going  on,  for  current  use  and  not  for 
the  purpose  of  producing  a  reserve 
ply  to  be  used  at  some  relatively  remote 
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are  engaged  in  such  activities. 
Sarly  employees  whose  function  is 
f“^ure  continuity  of  the  canning 
^essby  the  repairing,  oiling,  or  greas- 
during  the  active  season,  of  canning 
J^diinery  or  equipment  currently  used 
actual  canning  operations  are 
Snsidered  to  be  engaged  in  “canning”. 
iTie  making  of  repairs  in  the  production 
room  such  as  to  the  floor  aroimd  the  can¬ 
ine  machinery  or  equipment  would  also 
hTtocluded  in  “canning”  where  the  re- 
^  are  essential  to  the  continued  can- 
S  operations  or  to  prevent  interrup- 
in  the  canning  operations. 
Cleaning  the  canning  machinery  and 
Muipment  during  the  canning  period  in 
^er  to  prevent  interruptions  or  break¬ 
downs  is  also  an  integral  part  of 
“canning”. 

S  780.764  Other  activities  not  performed 
*  as  part  of  “canning”. 

In  addition  to  the  employees  previous¬ 
ly  mentioned  who  are  not  engaged  in 
activities  which  are  a  part  of  the  “can¬ 
ning”  referred  to  in  section  13(a)  (10), 
(®ce  employees  who  make  up  and  main¬ 
tain  employment,  social  security,  payroll, 
and  other  records  such  as  bills  of  lading, 
packing  tickets,  time  cards,  and  books 
and  ledgers;  canteen  workers,  nurses, 
laboratory  workers  developing  new  prod¬ 
ucts,  watchmen  and  general  mainten¬ 
ance  employees  are  not  considered  as 
being  engaged  in  canning  within  the 
meaning  of  the  exemption.  The  receiv¬ 
ing,  unloading,  and  storing  of  supplies 
such  as  salt,  condiments,  cleaning  sup¬ 
plies,  containers,  etc,,  in  the  plant  or 
warehouse  for  subsequent  use  in  the 
canning  operations  would  not  be  “can¬ 
ning”  within  the  meaning  of  the  exemp¬ 
tion.  The  delivery  of  these  articles  from 
stock  to  meet  the  daily  needs  of  the 
canning  operations  would,  however,  be 
an  integral  part  of  the  canning  process, 
as  noted  in  §  780.763. 

"Making  Cheese  or  Butter  or  Other 
Dairy  Products” 

§780.765  Exempt  “making”  of  “dairy 

products”. 

Neither  the  minimum-wage  nor  the 
maximum  hours  provisions  of  the  Act 
apply  with  respect  to  an  individual 
employed  within  the  area  of  production 
(as  defined  by  the  Secretary  of  Labor) , 
who  is  “engaged  *  ♦  ♦  in  making  cheese 
or  butter  or  other  dairy  products.”  It 
^  be  noted  that  engagement  by  the 
individual  employee  in  the  operations 
thus  described  is  sufficient  in  itself,  under 
the  statutory  language,  to  bring  him 
within  the  exemption  if  the  area  of  pro¬ 
duction  requirement  is  satisfied.  These 
^rations,  unlike  the  others  listed  in 
section  13(a)  (10),  need  not  be  per¬ 
formed  “for  market”  or  upon  “agricul¬ 
tural  or  horticultural  commodities”  in 
order  for  the  exemption  to  apply.  The 
employee  must,  however,  be  actually  and 
physically  engaged  in  operations  that 
properly  may  be  characterized  as  “mak- 
uig”  cheese  or  butter  or  other  dairy 
products.  As  more  fully  explained  in 
5§  780.767-780.768,  so  long  as  such  opera¬ 
tions  result  in  a  dairy  product,  an  em¬ 
ployee  engaged  therein  is  engaged  in 
No.  213— Pt.  II - 6 
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“making”  such  product  regardless  of 
whether  the  product  is  to  be  sold  as  such 
or  made  into  some  other  product  and 
of  whether  the  operations  in  question 
constitute  first  processing  of  milk  or 
cream  or  a  further  processing  of  some 
dairy  product  previously  made 
therefrom. 

§  780.766  Products  which  are  considered 
“dairy  products”. 

The  following  list  includes  some,  but 
not  all  of  the  products  considered  to  be 
“dairy  products”  (derived  primarily  from 
Agricultural  Statistics — 1960,  U.S,  Dept, 
of  Agriculture,  p.  405  (Dairy  products: 
Quantities  manufactured.  United  States, 
1951-58) ) : 

(a)  Milk.  Pasteurized  fluid;  skimmed, 
condensed,  evaporated,  or  dried  whole 
or  skimmed  milk;  and  concentrated 
skimmed  milk. 

(b)  Cream.  Sweet,  sour,  dried. 

(c)  Butter.  Creamery,  whey  butter, 
renovated  or  process  butter. 

(d)  Cheese.  All  ordinary  varieties, 
including  natural  and  processed. 

(e)  Buttermilk.  Condensed,  evapo¬ 
rated,  dried. 

(f )  Casein.  Dried  or  wet. 

(g)  Malted  milk  powder. 

(h)  Milk  sugar  (crude). 

(i)  Icecream. 

(j)  Sherbet  {except  water  ices) . 

(k)  Ice  milk. 

§  780.767  Making  dairy  products  is  not 
confined  to  first  processing. 

The  term  “dairy  products”  as  here 
used  is  broad  in  scope  and  is  not  restrict¬ 
ed  to  the  products  of  first  processing 
operations  upon  milk,  whey,  skimmed 
milk,  or  cream  (as  it  is  under  the  exemp¬ 
tion  from  the  overtime  provisions  pro¬ 
vided  by  section  7(c)  of  the  Act,  dis¬ 
cussed  in  Subpart  J  of  this  part) .  For 
purposes  of  section  13(a)  (10)  it  is  im¬ 
material  whether  the  processing  begins 
with  milk  or  with  a  milk  product  such  as 
evaporated  milk,  buttermilk  or  cheese. 
The  product  being  made  must,  however, 
be  a  dairy  product.  Thus,  while  separat¬ 
ing  milk  into  skimmed  milk  and  cream  is 
“making”  a  dairy  product,  the  churning 
of  the  cream  into  butter  and  the  drying 
of  the  skimmed  milk  may  also  come 
within  the  exemption. 

§  780.768  Making  dairy  products  for 
conversion  into  other  products. 

The  exemption  is  applicable  to  em¬ 
ployees  making  dairy  products,  if  the 
area  of  production  requirement  is  satis¬ 
fied,  even  though  such  products  will  not 
be  marketed  by  the  employer  but  will 
be  converted  into  other  products.  This 
is  true,  for  example,  of  employees  mak¬ 
ing  condensed  milk  for  subsequent  con¬ 
version  into  dried  milk,  and  of  employees 
producing  frozen  cream  for  later  conver¬ 
sion  into  butter  by  the  same  employer. 

§  780.769  Operations  performed  on 
previously  made  dairy  products. 

Once  a  dairy  product  has  been  made, 
the  performance  at  a  subsequent  time  of 
other  operations  does  not  constitute 
“making”  dairy  products  unless  they  are 
integral  parts  of  the  process  or  they 
actually  convert  the  product  into  a  dairy 
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product  of  a  different  kind.  Thus,  stor¬ 
ing,  slicing  and  packaging  cheese,  and 
printing,  wrapping  and  storing  butter 
bought  in  bulk  from  cheese  and  butter 
makers  are  not  within  the  exemption 
since  when  so  performed  they  consti¬ 
tute  neither  the  actual  making  of  butter 
or  cheese  nor  are  they  integral  parts  of 
making  these  products.  Although  the 
processing  of  wet  into  dry  casein  is  “mak¬ 
ing”  a  dairy  product,  the  further  proc¬ 
essing  of  casein  is  not.  After  whey  is 
dried,  screened  and  sacked,  the  subse¬ 
quent  regrinding,  rescreening  and  re¬ 
sacking  of  dried  whey  that  has  become 
lumpy  are  operations  performed  merely 
to  restore  the  dairy  product  to  its  origi¬ 
nal  form  after  damage  and  do  not  con¬ 
stitute  “making”  dairy  products.  The 
process  of  “making”  dried  whey  is  com¬ 
pleted  when  the  product  is  once  made, 
screened,  and  sacked  and  can  be  sold  as 
dried  whey. 

§  780.770  Operations  which  are  an  in¬ 
tegral  part  of  making  dairy  products. 

“Making  *  *  •  dairy  products”  in¬ 
cludes,  in  addition  to  the  actual  making 
of  the  products,  all  operations  performed 
as  an  integral  part  of  making  them.  In¬ 
cluded  are  all  the  operations  ordinarily 
performed  at  a  plant  making  dairy  prod¬ 
ucts  in  preparing  the  products  and 
placing  them  into  containers,  when  per¬ 
formed  as  integral  parts  of  the  process 
of  making  the  dairy  products.  Thus, 
such  operations  as  receiving,  weighing, 
cooling  and  testing  the  milk  or  cream  are 
within  the  exemption  if  the  area  of 
production  requirement  is  met.  Also  in¬ 
cluded  in  “making  ♦  *  *  dairy  prod¬ 
ucts”  are  such  operations  as  handling 
the  sugar  used  in  making  sweetened  con¬ 
densed  milk,  and  handling  the  nondairy 
ingredients  used  in  making  ice  cream.  In 
cheese  assembly  plants,  aging,  cleaning, 
paraffining  and  weighing  are  part  of 
making  the  dairy  product.  Such  sul»e- 
quent  operations  as  slicing,  wrapping 
and  placing  cheese  into  containers  are 
also  included  when  performed  as  an  in¬ 
tegral  part  of  the  cheese  making  process. 
The  transfer  of  ingredients  and  supplies 
from  stock  to  meet  the  daily  needs  of  the 
processing  operation  would  be  considered 
an  integral  part  of  making  the  dairy 
product.  So  would  the  assembling  of 
knocked-down  boxes  to  be  currently 
used  in  packing  dairy  products.  The  ex¬ 
emption  is  considered  applicable,  where 
the  area  of  production  requirement  is 
met,  to  the  repairing,  oiling  or  greasing 
of  machinery  or  equipment  which  is  cur¬ 
rently  used  in  the  actual  processing  op¬ 
erations  where  such  work  is  essential  to 
prevent  interruptions  in  the  processing 
operation.  Similarly,  cleaning  the  proc¬ 
essing  machinery  or  equipment  in  order 
to  prevent  interruptions  or  breakdowns 
and  providing  heat  which  is  used  for  the 
exempt  processing  are  considered  in¬ 
tegral  parts  of  making  dairy  products 
,  and  therefore  exempt  activities.  Storing 
and  shipping  operations  performed  by 
the  employees  of  the  dairy  in  connection 
:  with  its  products  during  weeks  in  which 
the  dairy  products  are  being  made,  to 
make  room  for  the  products  coming  off 
the  line  or  to  make  storage  room,  are 
also  considered  a  part  of  making  dairy 
'  products  for  purposes  of  the  exemption. 
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RULES  AND  REGULATIONS 


§  780.771  Employees  not  engaged  in 
“making**  the  dairy  products. 

Employees  such  as  bookkeepers  and 
other  office  workers,  canteen  workers, 
nurses,  general  maintenance  men  and 
watchmen  are  not  “making”  dairy  prod¬ 
ucts  within  the  meaning  of  the  exemp¬ 
tion  (see  Colbeck  v.  Dairyland  Ch-eam- 
ery  Co.,  70  SX).  283,  17  N.W.  2d  262). 
Likewise,  employees  in  milk  and  cream 
receiving  stations  where  no  actual  proc¬ 
essing  takes  place  are  not  considered  to 
be  engaged  in  “making”  dairy  products. 
Where,  however,  receiving  station  em¬ 
ployees  and  truck  drivers  are  actually 
handling  or  preparing  whole  milk  or 
cream  “for  market”  (not  for  subsequent 
processing  by  the  employer),  they  may, 
if  employed  within  the  area  of  produc¬ 
tion,  qualify  for  exemption  on  that  basis 
(see  §  780.726) .  The  exemption  is  in¬ 
applicable  to  employees  manufacturing 
containers,  laboratory  workers  develop¬ 
ing  new  products,  and  employees  receiv¬ 
ing,  unloading  and  storing  supplies  and 
containers  for  subsequent  use  in  the  op¬ 
erations,  as  well  as  employees  assembling 
boxes  for  stock  to  be  used  at  some  rela¬ 
tively  remote  future  time. 

Workweek  Application  op  Exemption 

§  780.772  Employment  in  the  particular 
workweek  as  test  of  exemption. 

The  period  for  determining  whether 
the  “area  of  production”  requirement  of 
section  13(a)  (10)  is  met  is  prescribed  in 
the  regulations  in  Part  536  of  this  chap¬ 
ter.  But  insofar  as  the  exemption  de¬ 
pends  for  its  applicati(»i  on  the  engage¬ 
ment  by  the  employee  in  the  named  op¬ 
erations,  it  applies  on  a  workweek  basis. 
An  employee  may  be  exempt  in  one  work¬ 
week  and  not  in  the  next.  This  is  in  ac¬ 
cordance  with  the  general  rule  that  the 
unit  of  time  to  be  used  in  determining 
the  application  of  the  Act  and  its  exemp¬ 
tions  to  an  employee  is  the  workweek 
(see  Overnight  Motor  Transportation 
Co.  V.  Missel.  316  U.S.  572;  Mitchell  v. 
Himt,  263  F.  2d  913;  McComb  v.  Puerto 
Rico  Tobacco  Co-op.  Marketing  Ass’n, 
80  F.  Supp.  953,  affirmed  181  F.  2d 
397) .  A  workweek  is  a  fixed  and  regu¬ 
larly  recurring  interval  of  7  consecutive 
24-hour  periods.  It  may  begin  at  any 
hour  of  any  day  set  by  the  employer  and 
need  not  coincide  with  the  calendar 
week.  Once  the  workweek  has  been  set 
it  commences  each  succeeding  week  on 
the  same  day  and  at  the  same  hour. 
CHianging  the  workweek  for  the  purpose 
of  escaping  the  requirements  of  the  Act 
is  not  permitted. 

§  780.773  Exempt  workweeks. 

Any  employee  engaged  in  operations 
named  in  section  13(a)  (10)  on  agricul¬ 
tural  or  horticultural  commodities  for 
market  or  in  making  dairy  products  is 
exempt  in  any  workweek  when  he  en¬ 
gages  exclusively  in  operations  meeting 
the  requirements  of  the  section,  if  he  is 
employed  “within  the  area  of  produc¬ 
tion”  as  defined  by  the  Secretary  of 
Labor. 

§  780.774  Exempt  and  nonexempt  em¬ 
ployment. 

Where  an  employee  who  is  employed 
within  the  “area  of  production”  per¬ 


forms  during  the  same  workweek  both 
work  which  is  exempt  under  this  section 
13(a)  (10)  and  other  work  to  which  the 
Act  applies,  not  exempt  from  the  mini¬ 
mum  wage  or  overtime  pay  requirements 
under  this  or  any  other  section  of  the 
Act,  he  is  not  exempt  that  week  (see 
McComb  V.  Puerto  Rico  Tobacco  Co-op. 
Marketing  Ass’n,  80  F.  Supp.  953,  af¬ 
firmed  181  F.  2d  397;  Mitchell  v.  Hunt, 
263  F.  2d  913 ;  Abram  v.  San  Joaquin  Cot¬ 
ton  Oil  Co.,  46  F.  Supp.  969;  McComb  v. 
del  Valle,  80  F.  Supp,  945;  Walling  v.  Pea¬ 
cock  Corp.,  58  F.  Supp,  880;  Jordan  v. 
Stark  Bros.  Nurseries,  45  F.  Supp.  769; 
Waialua  v.  Maneja,  77  F.  Supp.  480). 
This  is  an  application  of  the  general 
rule  applicable  to  the  agricultural  and 
related  exemptions  in  the  Act,  which  are 
spelled  out  in  such  detail  as  to  “preclude 
their  enlargement  by  implication”  (Addi¬ 
son  V.  Holly  Hill,  322  U.S.  607),  under 
which  the  performance  of  any  non¬ 
exempt  work  during  a  workweek  de¬ 
feats  an  employee’s  exemption  for  that 
workweek. 

§  780.775  Work  exempt  under  another 
section  of  the  Act. 

Where  an  employee’s  employment 
during  part  of  his  workweek  would  qual¬ 
ify  for  exemption  under  section  13(a) 
(10)  if  it  continued  throughout  the 
workweek,  and  the  remainder  of  his 
workweek  is  spent  in  employment  which, 
if  it  continued  throughout  the  workweek, 
would  qualify  for  exemption  under  an¬ 
other  section  or  sections  of  the  Act,  the 
exemptions  may  be  combined  (see  Rem¬ 
ington  V.  Shaw,  52  F.  Supp.  465;  and  see 
Tobin  V.  Blue  Channel  Corp.,  198  F.  2d 
245,  approved  in  Mitchell  v.  M3n*tle 
Grove  Packing  Co.,  350  U.S.  891).  The 
availability  of  a  combination  exemption 
depends  on  whether  the  employee  meets 
all  the  requirements  of  each  exemption 
which  it  is  sought  to  combine,  and  the 
stricter  of  the  requirements  of  each  ap¬ 
plies  to  the  combination.  The  employee 
is  qualified  for  an  exemption  in  such  a 
case  only  to  the  extent  provided  by 
whichever  of  the  combined  exemptions 
is  more  limited  in  scope.  Thus,  if  part 
of  an  employee’s  work  during  the  work¬ 
week  is  exempt  from  both  minimum  wage 
and  overtime  pay  requirements  under 
section  13(a)  (10),  and  the  rest  is  ex¬ 
empt  only  from  the  overtime  pay  re¬ 
quirements  under  section  7(c),  the  em¬ 
ployee  is  exempt  that  week  from  the 
overtime  requirements,  but  not  from  the 
minimum  wage  requirements. 

§  780.776  Segregation  of  exempt  and 
nonexempt  work. 

Nothing  in  the  Act  requires  an  em¬ 
ployer  to  segregate  his  employees  or 
work  in  a  situation  where  the  employees’ 
duties  involve  the  performance  without 
distinction  of  work  both  within  and  out¬ 
side  the  terms  of  section  13(a)  (10).  On 
the  other  hand,  if  he  seeks  relief  under 
section  13(a)  (10)  from  the  wage  and' 
hours  requirements  of  the  Act  with  re¬ 
spect  to  employees  performing  work 
within  the  terms  of  such  section  and 
other  work  as  well,  it  is  permissible  for 
him  to  adopt  a  plan  of  segregation  that 
wiU  minimize  the  exclusion  of  such  em¬ 
ployees  from  exemption  under  the  work¬ 
week  unit  rule.  He  may  increase  the 


number  of  his  exempt  employees  by  anr-  ‘ 
regating  the  work  between  diAwS 
groups  of  employees,  employing  ^ 
•group  exclusively  in  activities  exemot 
under  section  13(a)  (10) ,  or  he  may 
regate  the  activities  of  each  indivi^ 
employee  with  respect  to  time  of  per. 
formance  so  as  to  bring  him  within  tbe 
terms  of  section  13(a)  (10)  for  as  many 
complete  workweeks  as  possible. 
gation  of  the  activities  of  an  emidoyce 
within  the  workweek  will  not,  of  course, 
exempt  the  employer  from  compUaiS 
with  the  wage  and  hours'  requirements 
for  any  part  of  the  workweek;  the  em¬ 
ployer’s  duty  to  comply  with  such  re^ 
quirements  for  the  entire  workwe^  re¬ 
mains  so  long  as  any  portion  of  the  em¬ 
ployee’s  covered  work  within  such  wort- 
week  is  of  a  character  other  than  tbat 
requisite  to  exemption  of  his  employ¬ 
ment  from  requirements  of  the  Act 
Moreover,  no  segregation  of  employees 
or  work  can  be  effective  to  bring  within 
the  exemption  any  wnployee  who  is  not 
under  the  Secretary’s  definition,  em¬ 
ployed  “within  the  area  of  production.’* 
The  burden  of  effecting  segregation  be- 
ttween  exempt  and  nonexanpt  work  as 
between  particular  workwedu  is  iqron 
the  employer. 

Subpart  1 — Employment  of  Home¬ 
workers  in  Making  Wreaths;  Ex¬ 
emption  From  Minimum  Wage, 

Overtime  Compensation  and  CkM 

Labor  Provisions 

Introductory 

§  780.800  Scope  and  significance  of  b* 
terpretative  bulletin. 

Subpart  A  of  this  Part  780  and  this 
Subpart  I  together  constitute  the  official 
interpretative  bulletin  of  the  D^iNut- 
ment  of  Labor  with  respect  to  the  mean¬ 
ing  and  application  of  section  13(d)  of 
the  Fair  Labor  Standards  Act  of  1938, 
as  amended.  This  section  provides  an 
exemption  from  the  minimum  wage, 
overtime  pay  and  child  labor  provisions 
of  the  Act  for  certain  homeworkers  em¬ 
ployed  in  making  wreaths  frwn  ever¬ 
greens  and  in  harvesting  evergre«i»  and 
other  forest  products  for  use  in  making 
wreaths.  As  appears  more  fully  in  Sub¬ 
part  A  of  this  part,  interpretations  in 
this  bulletin  with  respect  to  provisimisti 
the  Act  discussed  are  official  interpreta¬ 
tions  upon  which  reliance  may  be  placed 
and  which  will  guide  the  Secretary  of 
Labor  and  the  Administrator  in  the  per¬ 
formance  of  their  duties  under  the  Act 
The  general  exemption  provided  in  sec¬ 
tion  13(a)(6)  of  the  Act  for  employees 
employed  in  agriculture  is  not  di^ussed 
in  this  subpart.  The  meaning  and  M>- 
plication  of  the  section  13(a)  (6)  exemp¬ 
tion  is  fully  considered  in  Subpart  B  of 
this  Part  780. 

§  780.801  General  explanatory  8t«t^ 
ment. 

"Workers  in  rural  areas  sometimes  en¬ 
gage,  as  a  family  unit,  around  the  Christ¬ 
mas  holidays,  in  gathering  evergreens 
and  making  them  into  wreaths  in  their 
homes.  Such  workers,  under  well-settled 
interpretations  by  the  Department  of 
Labor  and  the  courts,  have  been  held  to 
be  employees  of  the  firm  which  purchases 
the  wreaths  and  furnishes  the  workers 
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«Hth  wire  used  in  making  such  wreaths. 
Sie  exemption  for  making  wreaths 
nder  section  13(d)  was  included  in  the 
^  Labor  Standards  Amendments  of 
SS  to  provide  minimum  wage,  over- 
Jr  e  pay,  and  child  labor  exemptions  for 
^limited  class  of  workers  who  produce 
Se  wreaths  in  their  homes.  This  ex- 
Siption,  along  with  the  section  7(b)  (3) 
overtime  exemption  referred  to  in 
5  780.819,  is  available  to  workers  who 
meet  the  prescribed  requirements.  This 
Subpart  I  explains  the  meaning  and  ap¬ 
plication  of  the  section  13(d)  exemption 
with  respect  to  such  workers. 

Requirements  for  Exemption 
§780.802  Statutory  refpiirements. 

Section  13(d)  of  the  Act,  as  amended 
by  the  1961  amendments  to  the  Fair 
labor  Standards  Act,  exempts  from  the 
minimum  wage  provisions  of  section  6, 
the  overtime  requirements  of  section  7 
and  the  child  labor  restrictions  of  sec¬ 
tion  12: 

any  homeworker  engaged  in  the  making  of 
wraths  composed  principally  of  natural 
lioUy,  pine,  cedar,  or  other  evergreens  (in¬ 
cluding  the  harvesting  of  the  evergreens  or 
other  forest  products  used  in  making  such 
wreaths). 

§  780,803  Wliat  determines  the  appli¬ 
cation  of  the  exemption. 

The  application  of  this  exemption  de¬ 
pends  on  the  nature  of  the  employee’s 
work  and  not  on  the  character  of  the 
employer’s  business.  To  determine 
whether  an  employee  is  exempt  an  ex¬ 
amination  should  be  made  of  the  activi¬ 
ties  which  that  employee  performs  and 
the  conditions  under  which  he  performs 
them.  Some  employees  of  the  employer 
may  be  exempt  and  others  may  not. 

§  780.804  General  requirements. 

The  general  requirements  of  the  ex¬ 
emption  are  that: 

(a)  the  employee  must  be  a  home¬ 
worker; 

(b)  the  employee  must  be  engaged  in 
making  wreaths  as  a  homeworker; 

(c)  the  wreaths  must  be  made  prin¬ 
cipally  of  evergreens ; 

(d)  any  harvesting  of  the  evergreens 
and  other  forest  products  by  the  home¬ 
workers  must  be  for  use  in  making  the 
wreaths  by  homeworkers.  , 

§  780.805  Homeworker. 

The  exemption  applies  to  “any  home- 
worker”.  A  homeworker  within  the 
meaning  of  the  Act  is  a  person  who  works 
for  an  employer  in  or  about  a  home, 
apartment,  tenement,  or  room  in  a  re¬ 
sidential  establishment. 

§  780.806  In  or  about  a  home. 

^Whether  the  work  of  an  employee  is 
being  performed  “in  or  about  a  home’’, 
so  that  he  may  be  considered  a  home¬ 
worker,  must  be  determined  on  the  facts 
in  the  particular  case.  In  general,  how¬ 
ever,  the  phrase  “in  or  about  a  home”  in¬ 
cludes  any  home,  apartment,  or  other 
dwelling  place  and  surrounding  premises, 
sbch  as  yards,  garages,  sheds  or  base¬ 


ments.  A  convent,  orphanage  or  similar 
institution  is  considered  a  home. 

§  780.807  Exemption  is  inapplicable  if 
wreath-making  is  not  in  or  about 
a  home. 

The  section  13(d)  exemption  does  not 
apply  when  the  wreaths  are  made  in  or 
about  a  place  which  is  not  considered  a 
“home”.  Careful  consideration  is  re¬ 
quired  in  many  cases  to  determine  ' 
whether  work  is  being  performed  in  or 
about  a  home.  Thus,  the  circumstances 
under  which  an  employee  may  engage  in 
work  in  what  ostensibly  is  a  “home”  may 
require  the  conclusion,  on  an  examina¬ 
tion  of  all  the  facts,  that  the  work  is 
not  being  performed  in  or  about  a  home 
within  the  intent  of  the  term  and  for 
purposes  of  section  13(d)  of  the  Act. 

§  780.808  Examples  of  places  not  con¬ 
sidered  homes.  ^  / 

The  following  are  examples  of  work 
places  which,  on  examination,  have  been 
considered  not  to  be  a  “home”: 

(a)  Living  quarters  allocated  to  and 
regularly  used  solely  for  production  pur¬ 
poses,  where  workers  work  regular 
schedules  and  are  under  constant  super¬ 
vision  by  the  employer,  are  not  consid¬ 
ered  to  be  a  home. 

(b)  While  a  convent,  orphanage  or 
similar  institution  is  considered  a  home, 
an  area  in  such  place  which  is  set  aside 
for  and  used  for  sewing  or  other  produc¬ 
tive  work  under  supervision  is  not  a 
home. 

(c)  Where  an  employee  performs  work 
on  wreaths  in  a  home  and  also  engages 
in  work  on  the  wreaths  for  the  employer 
during  that  workweek  in  a  factory,  he 
is  not  exempt  in  that  week,  since  some 
of  his  work  is  not  performed  in  a  home. 

§  780.809  Wreaths. 

The  only  product  which  may  be  pro¬ 
duced  under  the  section  13(d)  exemption 
by  a  homeworker  is  a  wreath  having  no 
less  than  the  specified  evergreen  content. 
The  making  of  a  product  other  than  a 
wreath  is  nonexempt  even  though  it  is 
made  principally  of  evergreens. 

§  780.810  Principally. 

The  exemption  is  intended  to  apply  to 
the  making  of  an  evergreen  wreath. 
Such  a  wreath  is  one  made  “principally” 
of  evergreens.  “Principally”  means 
chiefly,  in  the  main  or  mainly  (Hartford 
Accident  &  Indemnity  Co.  v.  Casualty 
Underwriters  Insurance  Co.,  130  F.  Supp. 
56).  A  wreath  is  made  “principally”  of 
evergreens  when  it  is  comprised  mostly 
of  evergreens.  For  example,  where  a 
wreath  is  composed  of  evergreens  and 
other  kinds  of  material,  the  evergreens 
should  comprise  a  greater  part  of  the 
wreath  than  all  the  other 'materials  to¬ 
gether,  including  materials  such  as 
frames,  stands  and  wires.  The  principal 
portion  of  a  wreath  may  consist  of  any 
one  or  any  combination  of  the  ever¬ 
greens  listed  in  section  13(d),  including 
“other  evergreens.”  The  making  of 
wreaths  in  which  natural  evergreens  are 
a  secondary  component  is  not  exempt. 


§  780.811  Evergreens. 

The  material  which  must  principally 
be  used  in  making  the  wreaths  is  listed 
as  “natural  holly,  pine,  cedar,  or  other 
evergreens”.  Other  plants  or  materials 
cannot  be  used  to  satisfy  this  require¬ 
ment. 

§  780.812  Other  evergreens. 

The  “other  evergreens”  of  which  the 
wreath  may  be  principally  made  include 
any  plant  which  retains  its  greenness 
throi^h  all  the  seasons  of  the  year,  such 
as  laurel,  ivy,  yew,  fir,  and  others.  While 
plants  other  than  evergreens  may  be 
used  in  making  the  wreaths,  such  plants, 
whether  they  are  forest  products  or  cul¬ 
tivated  plants,  cannot  be  considered  as 
part  of  the  required  principal  evergreen 
component  of  the  wreath. 

§  780.813  Natural  evergreens. 

Only  “natural”  evergreens  may  com¬ 
prise  the  principal  part  of  the  wreath. 
The  word  “natural”  qualifies  all  of  the 
evergreens  listed  in  the  section,  including 
“other  evergreens”.  The  term  '“natural” 
means  that  the  evergreens  at  the  time 
they  are  being  used  in  making  a  wreath 
must  be  in  the  raw  and  natural  state  in 
which  they  have  been  harvested.  Arti¬ 
ficial  evergreens  (Herring  Magic  v.  U.S., 
258  F.  2d  197;  Cal.  Casualty  Indemnity 
Exchange  v.  Industrial  Accident  Com¬ 
mission  of  Cal.  90  P.  2d  289)  or  ever¬ 
greens  which  have  been  processed  as  by 
drying  and  spraying  with  tinsel  or  by 
other  means  are  not  included.  It  is 
immaterial  whether  the  natural  ever¬ 
green  used  in  making  a  wreath  haa  been 
cultivated  or  is  a  product  of  the  woods 
or  forest. 

§  780.814  Harvesting. 

The  homeworker  is  permitted  to  har¬ 
vest  evergreens  and  other  forest  products 
to  be  used  in  making  the  wreath.  The 
word  “harvesting”  means  the  removal  of 
evergreens  and  other  forest  products 
from  their  growing  positions  in  the  woods 
or  forest,  including  transportation  of  the 
harvested  products  to  the  home  of  the 
homeworker  and  the  performance  of 
other  duties  necessary  for  such 
harvesting. 

§  780.815  Other  forest  products. 

The  homeworker  may  also  harvest 
“other  forest  products”  for  use  in  making 
wreaths.  The  term  “other  forest  prod¬ 
ucts”  means  any  plant  of  the  forest  and 
includes,  of  course,  deciduous  plants  as 
well. 

§  780.816  Use  of  evergreens  and  forest 
products. 

Harvesting  of  evergreens  and  other 
forest  products  is  exempt  only  when  these 
products  will  be  “used  in  making  such 
wreaths”.  The  phrase  “used  in  making 
such  wreaths”  places  a  definite  limita¬ 
tion  on  the  purpose  for  which  evergreens 
may  be  harvested  under  section  13(d). 
Harvesting  of  these  materials  for  a  use 
other  than  making  wreaths  is  non¬ 
exempt.  Also,  such  harvesting  is  non¬ 
exempt  when  the  evergreens  are.  used 
for  wreath-making  by  persons  other  than 
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the  homeworkers  (see  Mitchell  v.  Hunt, 
263  F.  2d  913) .  For  example,  harvesting 
of  evergreens  for  sal§  or  distribution  to 
an  employer  who  uses  them  in  his  factory 
to  make  wreaths  is  not  exempt. 

Workweek  Application  of  Exemption 

§  7o0.817  Workweek  is  used  in  applying 
the  exemption. 

The  unit  of  time  to  be  used  in  deter¬ 
mining  the  application  of  minimum  wage 
and  overtime  exemptions  to  an  employee 
is  the  workw'eek  (see  Overnight  Motor 
Transportation  Co.  v.  Missel,  316  U.S. 
572;  McComb  v.  Puerto  Rico  Tobacco 
Marketing  Co-op.  Ass’n.,  80  F.  Supp.  953, 
affirmed  181  F.  2d  697).  A  workweek 
is  a  fixed  and  regularly  recurring  interval 
of  7  consecutive  24-hour  periods.  It  may 
begin  at  any  hour  of  any  day  set  by  the 
employer  and  need  not  coincide  with  the 
calendar  week.  Once  the  workw'eek  has 
been  set  it  commences  each  succeeding 
week  on  the  same  day  and  at  the  same 
hour.  Changing  the  workweek  for  the 
purpose  of  escaping  the  requirements  of 
the  Act  is  not  permitted. 

§  780.818  Exclusive  engagement  in  ex¬ 
empt  work. 

An  employee  who  engages  exclusively 
in  a  workweek  in  work  which  is  exempt 
under  section  13(d)  is  exempt  from  the 
Act’s  minimum  wage,  overtime  require¬ 
ments  and  child  labor  restrictions  for 
the  entire  week. 

§  780.819  Work  exempt  under  another 
section  of  the  Act. 

Where  an  emploj^ee  performs  work 
during  his  workweek,  some  of  which  is 
exempt  under  section  13(d)  and  the  re¬ 
mainder  under  another  section  or  sec¬ 
tions  of  the  Act,  the  exemptions  may  be 
combined.  The  employee’s  combination 
exemption  is  controlled  by  the  exemption 
which  is  more  limited  in  scope.  For  ex¬ 
ample,  if  part  of  his  work  is  exempt  from 
both  minimum  wage  and  overtime  com¬ 
pensation  under  section  13(d)  and  the 
rest  is  exempt  only  from  the  overtime 
pay  requirements  (as  under  section  7(c) 
for  the  first  processing  of  an  agricul¬ 
tural  commodity  within  the  area  of  pro¬ 
duction  during  seasonal  operations  >, 
the  employee  is  exempt  that  week  from 
the  overtime  provisions,  but  not  from  the 
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minimum  wage  requirements.  (See  last 
paragraph  of  §  780.820  of  this  subpart 
regarding  the  exemption  from  child  labor 
requirements.)  Attention  is  directed  to 
the  fact  that  a  limited  overtime  exemp¬ 
tion  for  employees  employed  in  the  dec¬ 
orative  greens  industry  is  provided  under  ' 
section  7(b)  (3)  of  the  Fair  Labor  Stand¬ 
ards  Act  and  Part  526  of  this  chapter. 
(See  Subpart  J  of  this  Part  780.)  This 
exemption  is  not  limited  to  homeworkers. 

§  780.820  Exempt  and  noncxenipt  work. 

(a)  Where  an  employee  in  the  same 
workweek  performs  work  which  is  exempt 
from  the  minimum  wage  and  overtime 
requirements  of  the  Act  and  also  en¬ 
gages  in  work  to  which  these  require¬ 
ments  apply  but  which  is  not  exempt 
under  this  or  any  other  section  of  the 
Act,  he  is  not  exempt  from  the  minimum 
wage  and  overtime  provisions  of  the  Act 
in  that  w^eek  (see  McComb  v.  Puerto  Rico 
Tobacco  Marketing  Co-op.  Ass’n.,  80  F. 
Supp.  953,  affirmed  181  F.  2d  697; 
Mitchell  V.  Hunt,  263  F.  2d  913;  Abram 
V.  San  Joaquin  Cotton  Oil  Co.,  46  F. 
Supp.  969;  McComb  v.  del  Valle,  80  F. 
Supp.  945;  Walling  v.  Peacock  Corp.,  58 
F.  Supp.  880) . 

(b)  V/here  a  minor  performs  activities 
which  would  be  exempt  from  the  child 
labor  provisions  under  section  13(d)  and 
in  the  same  workweek  also  engages  in 
any  work  which  is  covered  by  the  child 
labor  provisions,  the  employer  is  not  re¬ 
lieved  from  the  child  labor  requirements 
of  the  Act  during  that  workweek  with 
respect  to  such  minor.  (Section  4.122 
of  this  title.)  In  such  case,  his  employer 
will  be  obliged  to  comply  with  the  re¬ 
quirements  of  section  12(c)  which  for¬ 
bids  the  emplosmient  of  “oppressive  child 
labor’’  in  commerce  or  in  the  production 
of  goods  for  commerce  and  the  producer, 
manufacturer  or  dealer  will  be  required 
to  comply  with  section  12(a)  which  re¬ 
stricts  shipment  or  delivery  of  goods 
produced  in  or  about  an  establishment 
in  which  oppressive  child  labor  had  been 
employed.  (See  Part  4,  Subpart  G  of 
this  title.) 

2.  The  present  Subpart  E  (§§  780.50- 
.53)  of  Title  29,  Code  of  Federal  Regula¬ 
tions,  is  redesignated  as  Subpart  J  and 
the  title  of  the  redesignated  Subpart  J 
reads  as  follows: 


Subpart  J — Employment  Exempt  Frooi 
Overtime  in  Operations  on  AgricM- 
tural  Commodities  and  in  Seasontd 
Industries  Under  Sections  7(cl  and 
7(b)(3);  Outside  Buyers  of  Cerloiii 
Commodities  Under  Section  13(bM5) 

a.  Sections  780.50,  780.51.  780.52  and 
780.53  of  the  present  Subpart  E  of’ntlp 
29,  Code  of  Federal  Regulations,  are  re- 
designated  as  §§  780.950,  780.951  780 1 
952,  and  780.953,  respectively. 

b.  Paragraph  (a)  of  §  780.950  of  Title 
29,  Code  of  Federal  Regulations,  as  re- 
designated  by  Amendment  2,  is  amended 
J  reads  as  follows: 

§  7C0.950  Meaning  of  term  “canninf”. 

(a)  As  used  in  section  7(c)  of  the  Pair 
Labor  Standards  Act  (as  in  sectioai 
13(a)  (5),  13(a)  (10),  and  13(b) (4)),  the 
term  “canning”  means  hermetical]^  seal- 
ing  and  sterilizing  or  pasteurizing  and 
has  reference  to  a  process  involving  tie 
performance  of  such  operations,  Oti» 
operations  performed  in  connection 
therewith  as  integral  parts  of  a  Ringtp  ■ 
uninterrupted  canning  process  are  ia- 
eluded,  such  as  necessary  preparatary 
operations  performed  on  the  prodnets 
before  they  are  placed  in  bottles,  cans, 
or  other  containers  to  be  hermeticidly 
sealed,  as  well  as  the  actual  placing  of 
the  commodities  in  such  containers.  Also 
included  are  subsequent  operations  such 
as  the  labeling  of  the  cans  or  other  con¬ 
tainers  and  the  placing  of  the  sealed 
containers  in  cases  or  boxes  whether 
such  subsequent  operations  are  per¬ 
formed  as  a  part  of  an  uninterrupted  or 
interrupted  process.  The  term  “can¬ 
ning”  does  not  include  the  placing  of 
commodities  or  products  in  cans  or  other 
containers  that  are  not  hermetically 
sealed,  nor  hermetically  sealing  where 
no  sterilization  or  pasteurization  is  per¬ 
formed,  as  such  operations  are  “proc¬ 
essing”  as  distinguished  from  “caiming”. 

(Secs.  1-19,  52  Stat.  1060,  as  amended;  75 
Stat.  65:  29  UJS.C.  201-219) 

Signed  at  Washington,  D.C.,  this  30th 
day  of  October  1961. 

Clarence  T.  Lundquisi, 
Administrator, 

[FR.  Doc,  61-10466;  Piled,  Nov.  2,  1961; 

8:45  a.m.] 
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